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QUESTIONS PRESENTED 

Appellee, who was plaintiff in the Civil Division of 
the Municipal Court, filed a complaint by his mother and 
next friend asking for damages, both compensatory and 
punitive, for an alleged assault and battery and false 
imprisonment by a guard on duty in a grocery store op¬ 
erated by defendant corporation (appellant). The plain¬ 
tiff (appellee) was one of a group of young men who 
congregated from time to time in front of defendant’s 
(appellant’s) store and solicited customers for the privi¬ 
lege of carrying their packages from the store. He ad¬ 
mitted that he had previously been asked to keep out 
of the store, “Probably by the manager.” 

A Metropolitan Police Officer testified that he had pre¬ 
viously asked plaintiff (appellee) to leave the neighbor¬ 
hood because plaintiff (appellee) would not take his turn 
in waiting to carry packages. On another occasion this 
same officer asked plaintiff (appellee) to leave the store 
because he was annoying customers. 

The guard on duty at the store testified that three 
weeks prior to the incident involved in this case he asked 
plaintiff (appellee) to stop punching the other delivery 
boys or to leave. 

On the date involved in this case the same guard again 
observed plaintiff (appellee) inside the store and he 
grabbed him on the shoulder and told him to leave. 
Plaintiff (appellee) cried and there was a small red spot 
on his shoulder. Defendant’s (appellant’s) Motion for 
Directed Verdict and Motion to Set Aside Verdict and 
For Judgment, Or For A New Trial were denied. 

The questions thus presented are; 

1. Whether punitive damages were properly awarded 
where the guard on duty at the store acted in good faith 
and did not act in a wanton, malicious or oppressive 
manner but, on the contrary, used no more force than 
was reasonably necessary to attempt to eject the plain¬ 
tiff (appellee) from the store? 


2. Whether punitive damages were properly awarded 
against Safeway Stores, Incorporated, where there was 
no evidence of any authorization or ratification by an 
officer or director of the corporation with authority to 
speak for the corporation ? 

3. Whether the trial court committed plain error when 
it instructed the jury that they could award punitive dam¬ 
ages if the actions of the guard were expressly or im¬ 
pliedly authorized by Safeway Stores or its agent si 

4. Whether the award of compensatory damages for 
assault and battery was proper where the record con¬ 
clusively shows that the guard withdrew the implied li¬ 
cense of the plaintiff (appellee) to enter the store and 
used no more force than was reasonably necessary to 
eject him? 

5. Whether the award of compensatory damages for 
false imprisonment was proper where the plaintiff (ap¬ 
pellee) was not totally restrained but was only obstructed 
from going in one direction? 

6. Whether the trial court abused its discretion in deny¬ 
ing the “Motion to Set Aside Verdict, And For Judgment, 
Or For a New Trial” where it appears that the punitive 
damages which were awarded were more than sixteen 
times as large as the compensatory damages and were 
therefore of necessity based on passion, prejudice or other 
improper motives ? 
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BRIEF AND APPENDIX FOR APPELLANT 

JURISDICTIONAL STATEMENT 

This is an appeal by Safeway Stores, Incorporated 
from a decision of the Municipal Court of Appeals. 

Joseph M. Gibson, III, the appellee in this Court (here¬ 
inafter referred to as plaintiff), filed a Complaint by his 
mother and next friend Elsie M. Gibson in the Municipal 
Court for the District of Columbia. He asked for dam¬ 
ages, both compensatory and punitive, for an alleged 
assault and battery and false imprisonment by a guard 
on duty in a grocery store operated by appellant (here¬ 
inafter referred to as defendant). (App. pp. 1, 2). 

The Answer filed by defendant denied the substantive 
allegations of the Complaint, denied the sufficiency in 
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law of the Complaint, averred that it neither authorized 
nor ratified the actions of which plaintiff complained, 
and further averred that if any actions were taken by 
any employee of defendant, it was reasonably necessary 
for him to do so in the proper performance of his duties. 
(App. pp. 2, 3). 

Defendant’s motion for a directed verdict made at the 
conclusion of plaintiff’s case (App. p. 22) and renewed 
at the conclusion of all the evidence was denied (App. 
p. 40). The jury awarded plaintiff $30.00 compensa¬ 
tory damages and $500.00 punitive damages (App. p. 41). 
Defendant’s Motion To Set Aside Verdict, And For Judg¬ 
ment Or For A New Trial (App. p. 3) was denied 
(R. 135). Thereafter a Notice of Appeal was timely 
filed (R. 136). The Municipal Court of Appeals affirmed 
(App. pp. 4-9, R. 147) and denied a Motion for Rehearing 
(R. 148, 154). 

On January 26, 1956, this Court granted the Petition 
For an Allowance of Appeal. The jurisdiction of this 
Court is invoked under the District of Columbia Code, 
Title 11, Sec. 773. 


Statement of the Case 

The following facts are not disputed. On September 4, 
1954, plaintiff entered a retail grocery store operated 
by defendant at 3509 Georgia Avenue, in the District of 
Columbia. Plaintiff, fourteen years of age, resided with 
his parents, brother, and sister in the immediate vicinity 
of the store, namely, at 650 Morton Street, Northwest. 
Defendant’s store is equipped with two doors at the en¬ 
trance, fronting on Georgia Avenue, and the check-out 
counters are located near the entrance. 

On the mentioned date a uniformed guard was on duty 
in the store. Plaintiff was standing inside the store and 
near the front door when plaintiff and the uniformed 
guard became involved in the incident out of which this 
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action developed. There is conflict in the testimony as 
to what occurred during the incident. 

Plaintiff testified that at about 9:00 or 10:00 A.M. that 
morning he walked with his mother the block and a half 
distance from their home to defendant’s store to buy 
some groceries. They entered the store and after making 
their selections went to one of the check-out counters 
where plaintiff stood beside his mother (App. pp. 10, 11). 
While he was packing their groceries in a cardboard box 
and talking to his mother, defendant’s guard grabbed him 
on his right shoulder, pulled him out of the check-out 
aisle a little ways and said, “You get out of here” and “I 
dare you to come back up there anymore.” (App. pp. 
11-13). The guard pressed his fingers into his shoul¬ 
der and held them until his mother took the guard’s hand 
off a short time later (App. p. 13). Plaintiff and his 
mother then left the store (App. p. 14). 

Plaintiff said that his shoulder was hurting at the time 
and that he cried (App. pp. 13, 16). He also said he was 
afraid because he had seen the guard smack a couple of 
boys several days before (App. p. 16). 

He testified that he had never been talked to by the 
police, except for conversations when he formerly deliv¬ 
ered newspapers at the police station, that no policeman 
had ever asked him to stay away from the store and that 
defendant’s guard had never told him not to come there 
(App. pp. 13, 14). 

On cross-examination, plaintiff stated that he had been 
in defendant’s store to carry groceries previous to the 
time in question but that he had not been there to carry 
groceries on September 4, the day in question (App. pp. 
16, 17). He admitted that on a previous occasion, “Prob¬ 
ably the manager” had asked him to step out of the store 
(App. p. 14). He further testified that the guard 
was going to put him out of the store on the occasion in 
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question, but that his “mother stopped him when she 
talked to him” (App. p. 15). 

He admitted further that he had been back in defend¬ 
ant’s store about four or five days after the incident of 
September 4, and, thereafter, had repeatedly gone back to 
the store (App. pp. 15, 16). 

The testimony given by plaintiff’s mother, Mrs. Elsie 
Marie Gibson, was in most respects the same as that of 
plaintiff. 

She testified that she and plaintiff were standing in the 
check-out aisle while an employee was removing articles 
from her basket when the incident occurred. The guard 
grabbed plaintiff, pulled him out of the aisle and was tak¬ 
ing him toward the door when Mrs. Gibson intervened 
(App. pp. 18, 19). After an exchange of words with the 
guard, the witness then removed the guard’s fingers from 
plaintiff’s shoulder (App. p. 19). She further testified that 
after they had left the store, plaintiff cried and told her 
he would not go up to the Safeway anymore, and that she 
had to make him go back (App. p. 20). It was “maybe a 
month” before she was able to get plaintiff to return to the 
store (App. p. 21). 

She testified that plaintiff was embarrassed and 
ashamed because his friends and residents of the neigh¬ 
borhood who knew him were present (App. p. 20). 

Concerning plaintiff’s physical injury, his mother said 
that she examined his shoulder when they reached home 
and “it was red where he had been grabbed at the shoulder 
a little, not too big” (App. p. 20). 

On cross-examination, she testified that when the guard 
who had plaintiff by the shoulder was taking him to the 
door she stopped him. When she removed his hands, 
the guard made no motion to resist her (App. pp. 21, 22). 

The store guard, Frederick Van der Wal, testified that 
on the day in question, plaintiff first entered the store 


about 9:20 A.M. and stayed until after the guard’s lunch 
period, which was from 1:00 to 1:20 PAL After the guard 
returned from lunch, plaintiff and a larger companion en¬ 
tered the store. The larger boy was picking up a package 
and plaintiff was standing just inside the door. When the 
witness asked plaintiff what he was doing in the store, 
plaintiff said he was waiting for his “buddy”. The guard 
told plaintiff he would have to get out of the store and 
that his “buddy” could manage all by himself (App. pp. 
24, 25, 33). 

Plaintiff cursed the guard and stated that if the guard 
wanted him out of the store he would have to move him 
out. The guard then grabbed plaintiff by the collar and, 
as they went out the door, plaintiff tried to wrestle with 
the guard and both went down on their knees. Plaintiff 
again cursed the guard and threatened to cut him with 
a broken bottle. Plaintiff’s companion then demanded 
that the witness Van der Wal leave his “brother” alone, 
and, after an exchange of words back and forth, the two 
boys left (App. p. 25). 

The guard was employed by the National Detective 
Agency as a uniformed store guard and was on duty at 
defendant’s store on the day in question (App. p. 23). 

Concerning his specific duties while in that store the 
witness stated: 

“A. To keep the young men in the store away from 
the cash register, away from the customers and if and 
when they wanted to solicit trade they were to remain 
away from the door so that the customers could come 
in and out of the store, and to see that in soliciting the 
trade of carrying packages from there, that they be¬ 
haved in a manner which would not be offensive to the 
customers. 

Those were my directions from the Safeway”. (App. 
p. 27). 

Van der Wal also testified that his principal duties were 
to keep young men out of the store and away from the 
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doors so that the customers would not be run down by a 
mob of youngsters and would have free access to enter and 
leave the store (App. p. 24). The guard had told the 
plaintiff of these rules and regulations of the store many 
times (App. p. 27). 

The guard testified that the young boys came to the 
store every day to carry packages for customers and 
earn money and said that the plaintiff was in the store 
and carrying packages at the store on a Saturday, two 
or three weeks previous to September 4, the day in ques¬ 
tion (App. pp. 23, 24). At that time plaintiff was “punch¬ 
ing” the other carriers and he asked plaintiff “to either 
keep his hands to himself or leave.” The guard saw a 
Metropolitan policeman across the street and attracted 
his attention. After he told the policeman what had hap¬ 
pened and stated his desire to have plaintiff removed from 
the store the policeman walked plaintiff down to the cor¬ 
ner about three stores away, talked to him, and plaintiff 
left (App. pp. 26, 30, 31). 

No one accompanied plaintiff on the day in question 
excepting the mentioned companion. The guard had never 
seen plaintiff’s mother until the day of the trial and she 
had not spoken to him on the occasion involved in this 
case (App. pp. 25, 32, 33). 

On cross-examination, Van der Wal testified that he 
first saw plaintiff outside the store on August 14, 1954, 
that plaintiff was carrying packages at the store and that, 
at that time, he told plaintiff the rules and regulations 
for package carriers at the store. He told him to stay 
out of the store unless he was carrying a package (App. 
pp. 28-30). 

On the Saturday following August 14, Van der Wal saw 
plaintiff at the store all day and stated that he believed 
this was the weekend he had trouble with plaintiff and 
the Metropolitan police took plaintiff away. Plaintiff was 
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about two or three feet from the store and was hitting 
the other boys (App. pp. 29, 30). 

The guard held a special police commission from the 
District of Columbia Government which gave him au¬ 
thority to control a client’s property and the property 
adjoining where there might be a disturbance (App. p. 29). 

L W. Corbin, a member of the Metropolitan Police De¬ 
partment who was called as a witness by defendant, testi¬ 
fied that he performed duty in the neighborhood of de¬ 
fendant’s store at the time in question (App. p. 35). 
He knew the plaintiff and had seen him in the vicinity 
of defendant’s store (App. pp. 35, 36). When asked what 
happened that made the witness remember him (App. p. 
36) the witness stated that at the request of defendant’s 
store manager, he had asked the plaintiff to leave the store 
in July or August, 1954 (App. p. 36). The witness told 
plaintiff that the manager did not want him there, and 
asked plaintiff to stay away (App. p. 37, 38). 

Officer Corbin testified that in about August, 1954, he 
spoke to plaintiff outside the store. The boys who car¬ 
ried customers’ orders usually lined up their wagons in 
front of the store and took turns carrying orders for cus¬ 
tomers (App. pp. 36, 37). The witness told plaintiff to 
stay away entirely because plaintiff would not take his 
turn like the other boys. Plaintiff was standing close 
to the front door (App. p. 37). 

The witness stated on cross-examination that he per¬ 
sonally had never seen plaintiff do anything wrong inside 
the store (App. pp. 38, 39). 

On rebuttal, the plaintiff testified that witness Corbin 
had never put him out of defendant’s store, and denied 
that witness Corbin had ever put his hand on plaintiff 
or talked to plaintiff on the sidewalk outside the store. 
Plaintiff further denied that witness Van der Wal had 
ever called a policeman from across the street to take 
plaintiff away (App. p. 40). 
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SUMMARY OF ARGUMENT 

I 

Exemplary or punitive damages are awarded, not by way 
of compensation to the sufferer, but by way of punish¬ 
ment of the offender, and as a warning to others. Such 
damages, w'hich are sometimes called “smart money”, 
can be awarded only if the defendant has acted wantonly, 
or oppressively, or with such malice as implies a spirit of 
mischief or criminal indifference to civil obligations. Thus 
the courts have recognized that punitive damages cannot 
be awarded where a tort was committed in good faith or 
without any actual wrong intention. An examination of 
the record in the instant case fails to reveal any justification 
for the allowance of punitive damages. Plaintiff was one 
of a group of boys who congregated daily in front of de¬ 
fendant’s store. These boys would accost customers asking 
to be allowed to carry' the customer’s packages for hire. 
The previous conduct of the plaintiff had created a serious 
problem for the store. As a result, he had been instructed 
to stay out of the store on numerous occasions. Therefore 
w'hen plaintiff w r as again seen inside the store on September 
4, 1954, the only reasonable course of action open to the 
guard w'as to ask him to leave, and to use that amount 
of force reasonably necessary to eject him. If the guard 
used excessive force he committed a technical assault and 
battery, for which compensatory damages only were 
proper. 

n 

It is well settled law r in the District of Columbia that 
punitive damages are not recoverable against a corporate 
defendant for the act of its agent or employee unless an 
officer or director of the corporation either authorized or 
ratified the act in question. And this officer or director 
must have authority to speak for the corporation. The 
burden of proof in these premises is upon the plaintiff. 
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There was no ratification because the guard had not 
spoken to an officer or director of defendant corporation. 
In addition, there was no showing that any officer or di¬ 
rector had authority to speak for the corporation. Fur¬ 
thermore, ratification could not occur until it was shown 
that an officer or director had “full knowledge of the 
facts”. The record does not show that any officer or 
director of Safeway Stores, Incorporated, had knowledge 
of the facts. 

There was no authorization as the guard had no orders 
or directions from the officers or directors of the defendant 
corporation that he should perform actions similar to the 
alleged assault and battery and alleged false imprisonment 
in issue. 

in 

The trial court committed plain error wffien it instructed 
the jury that they could award punitive damages if the 
actions of the guard were expressly or impliedly authorized 
by Safeway Stores or its agents. It is well recognized that 
before punitive damages can be awarded against a corpora¬ 
tion it is necessary for a corporate officer or director with 
authority to speak for the corporation to either authorize 
or ratify the act in question. 

IV 

Plaintiff admitted that he had previously been asked to 
leave the store by the manager. A police officer and the 
guard also testified that they had previously asked plaintiff 
to leave. When plaintiff again entered the store the guard 
had a right to ask him to leave and to use sufficient force 
to attempt to eject him. That is what occurred here 
for according to plaintiff’s own testimony the guard 
grabbed him by the shoulder and said “You get out of 
here.” Thus the trial court should have granted the de- 
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fendant’s motion for a directed verdict on the assault and 
battery issue. 

y 

In an action for false imprisonment the restraint must 
be a total one rather than merely obstructing plaintiff from 
going where he pleases. It is not a false imprisonment to 
block plaintiff’s passage in one direction only. Quite 
clearly the attempt to eject plaintiff from the store does 
not constitute false imprisonment and. it was error for 
the trial court to refuse to grant the motion for a directed 
verdict 

VI 

The award of punitive damages was more than sixteen 
times larger than the award of compensatory damages. 
It necessarily was based on passion, prejudice, or other 
improper motives, and therefore the trial court abused its 
discretion in denying the “Motion to Set Aside Verdict, 
and for Judgment, or For A New Trial”. 

ARGUMENT 

I 

Punitive Damages Were Improperly Awarded As There Were 
No Circumstances of Aggravation. 

The Municipal Court of Appeals has in this case affirmed 
an award of punitive damages based upon an act which 
could have been at most a technical assault and battery. 
Such an award violates the established law of this jurisdic¬ 
tion that punitive damages may be awarded only where 
the evidence shows circumstances of aggravation, such as 
wilfulness, wantonness, malice, oppression, brutality, in¬ 
sult, recklessness, gross negligence or gross fraud on the 
part of the defendant. The governing principles have been 
announced by the Supreme Court of the United States and 
by this Court, and may be briefly reviewed here. 
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Exemplary or punitive damages are never awarded by 
way of compensation to a sufferer but only by way of 
punishment to an offender and as a warning to others. 
Lake Shore & Michigan Southern Railway Co. v. Prentice, 
147 U. S. 101 at 107,13 S. Ct. 261, 37 L-Ed. 97 (1893). Such 
damages, which are sometimes called “smart money”, can 
be awarded only if the defendant has acted wantonly, or 
oppressively, or with such malice as implies a spirit of 
mischief or criminal indifference to civil obligations. Lake 
Shore & Michigan Southern Railway Co. v. Prentice, supra. 
See also District Motor Co., Inc. v. Rodill, 88 A 2d. 489 
(Mun. Ct App. 1952). In Ballard v. Spruill, 64 App. D. C. 
60 at 62, 74 F.2d. 464 (1934), this Court, in speaking of 
punitive damages, quoted the following language from 8 
R.C.L. at 585: 

“ To warrant the allowance of such damages the act 
complained of must not only be unlawful but must 
also partake somewhat of a criminal or wanton nature. 
And so it is an almost universally recognized rule that 
such damages may be recovered in cases, and only in 
such cases where the wrongful action complained of 
is characterized by some such circumstances of ag¬ 
gravation as wilfulness, wantonness, malice, oppres¬ 
sion, brutality, insult, recklessness, gross negligence, 
or gross fraud on the part of the defendant.” 

In the same respect it is stated in Sedgwick on Damages, 
Vol. 1, Sec. 363, (9th Ed. 1912): 

“The allowance of exemplary damages must be 
justified by circumstances of aggravation. A wrong 
motive must accompany the wrongful act, and without 
proof of malice or some other aggravation, exemplary 
damages cannot be recovered.” 

Thus since punitive damages are properly awarded only 
when there are circumstances of aggravation, they can not 
be awarded to punish an individual or a corporation where 
the alleged unlawful act was committed in good faith. 
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Sedgwick in his work on damages, supra, recognizes this 
principle. He states in Section 363: 

“ • • • exemplary damages cannot be recovered where 
the act was done in good faith or without circumstances 
of aggravation.” 

And likewise Sutherland, in his work on damages (4th 
Ed. 1916) states in Section 393: 

“A tort committed by mistake, in the assertion of a 
supposed right, or without any actual wrong intention, 
and without such recklessness or negligence as evinces 
malice or conscious disregard of the rights of others 
will not warrant the giving of damages for punish¬ 
ment * * * 

The courts have universally recognized this rule. The 
Northern Central Ry. Co. v. Rosie Newman, 98 Md. 507, 56 
Atl. 973 (1904); Lawrence v. Atlanta Gas Light Co., 49 Ga. 
App. 444, 176 S.E. 76 (1934); Pennock v. Texas Builders’ 
Supply Company, 193 S.W. 760 (1917); Louisville Gunning 
System v. Knighton, 31 Ky. Law Rep. 923, 104 S.W. 332 
(1907); Gwynn v. Telephone Co., 69 S. C. 434, 48 S.E. 460 
(1904); Patrick v. Employees Liability Ins. Co., 233 Mo. 
App. 251, 118 S.W. 2d 116 at 126 (1938); Calhoun v. Uni- 
versal Credit Co., et al., 106 Utah 166,146 P. 2d 284 (1944); 
Atchison, T. & S. F. R. Co. v. Hague, 50 Kan. 40, 31 Pac. 
698 (1892). 

In the Northern Central Ry. Co. case, supra, the Court 
of Appeals of Maryland stated in regard to this principle 
of law that: 

“ • • • the rule of law # • • has been repeatedly stated— 
nowhere better perhaps, than in the case of Phil., Wilm. 
& Balto. Railroad Co. v. Hoeflich, 62 Md. 300, where 
it is said: ‘The force and deliberation with which a 
wrongful act is done, are not necessarily the tests by 
which the question of punitive damages is to be deter¬ 
mined. On the contrary, to entitle one to such damages 
there must be an element of fraud, or malice, or evil 
intent, or oppression entering into and forming part 
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of the wrongful act. It is such cases as these that 
exemplary or punitive damages are awarded as a 
punishment for the evil motive or intent with which the 
act is done, and as an example or warning to others. 
But where the act although wrongful in itself, is com¬ 
mitted in the honest assertion of a supposed right — 
or in the discharge of duty, or without any evil or bad 
intention, there is no ground on which such damage 
can be awarded,’ * • • (Emphasis supplied) 

Indeed these principles had been announced by the Muni¬ 
cipal Court of Appeals itself in Levine v. Mills, 114 A. 2d 
546, 549 (May, 1955). In that case the Court noted that 
a defendant should be shown to have acted from “evil 
motives or wantonly or oppressively or from proven actual 
malice” before a jury could properly impose punitive dam¬ 
ages. The Court also made the important distinction, ap¬ 
plicable here, that whereas compensatory damages might 
be supported by malice inferred by the circumstances “an 
award of punitive damages may only be predicated on 
actual not inferred maliciousness.” 

With these principles in mind, it is submitted that the 
record may be searched in vain for any showing or proof 
of “aggravated” conduct justifying the award of punitive 
damages. 

Plaintiff was one of a group of young men who congre¬ 
gated daily in front of defendant’s store. (App. pp. 23-24). 
These young men would accost the store’s customers and 
ask to be hired to carry packages. The plaintiff himself 
admitted that he had previously been asked to keep out of 
the store, “Probably by the manager”. (App. p. 14). On 
one occasion a Metropolitan Police Officer testified that 
he asked plaintiff to leave the neighborhood because plain¬ 
tiff would not take his turn in waiting to carry packages. 
And on another occasion this same officer asked plaintiff to 
leave the store because he was annoying customers. (App. 
pp. 36-38). And, although plaintiff testified to the contrary, 
the guard testified that approximately three weeks prior to 
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the incident of September 4, 1954, he had. asked plaintiff to 
stop punching the other delivery boys or to leave. (App. 
p. 26). 

Plaintiff testified, in regard to the incident of September 
4, that the guard “grabbed me on the shoulder” and 
“pulled me out of the check-out aisle” and said “ ‘You 
get out of here’ ” and “ ‘I dare you to come back up there 
anymore.’ ” (App. p. 12). The guard grabbed him with 
his “fingers pressed into my shoulder.” (App. p. 13). 
Plaintiff further testified that the guard “went on” when 
his mother intervened. (App. pp. 12,15). His mother testi¬ 
fied that the guard made no motion to resist her when she 
removed his hands (App. p. 22), and that when she exam¬ 
ined his shoulder “it was red where he had been grabbed 
at the shoulder a little, not too big.” (App. p. 20). 

It was thus established that plaintiff’s previous conduct 
had created a serious problem for the store. He had been 
told by the guard that all boys who wanted to accost cus¬ 
tomers about carrying packages for them had to wait out¬ 
side the store and were not allowed to bother people on the 
store’s premises. (App. pp. 23, 24, 27). He individually 
had been told by the guard on numerous occasions to stay 
out of the store. (App. p. 27). So, on September 4, 1954, 
when plaintiff entered the store again after such repeated 
warnings the guard acted as would any reasonable man. 
He asked the plaintiff to leave and attempted to put him 
out of the store. 

Certainly the guard was not without legal rights in such 
circumstances. 

It is well settled that the proprietor of a store, or his 
agent, has a right at any time to revoke the implied license 
of any individual to enter the store and to eject such in¬ 
dividual if he refuses to leave when requested to do so, 
and in so doing, he is not liable for an assault and battery 
if he uses no more force than is reasonably necessary to 
eject the individual. Brookside-Pratt Mining Company v. 
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Booth, 211 Ala. 268, 100 So. 240, 33 A.L.R. 417 (1924); 
Crouch v Ringer, 110 Wash. 612, 188 Pac. 782, 9 A.L.R. 374 
(1920); 4 Am. Jur., Assault and Battery, Secs. 76, 77, 78; 
9 A.L.R. 379; 33 A.L.R. 421. 

In light of these circumstances if punitive damages were 
properly awarded in this case it is difficult to imagine any 
assault and battery or any false imprisonment case where 
they would be improper. 


n 

Punitive Damages Axe Not Recoverable Against a Corporation 
Unless an Officer or Director of the Corporation Authorises 
or Ratifies the AcL Here There Was Neither A ut h o ris ation 
nor Ratification and the Issue of Punitive Damages Was 
Improperly Submitted to the Jury. 

At the close of the plaintiff’s case and at the close of the 
entire case the defendant moved for a directed verdict as 
to the demand for punitive damages because the plaintiff 
had failed to prove either authorization or ratification by 
an officer or director of the defendant corporation who had 
authority to speak for the corporation The trial court 
erroneously denied the motion and submitted the issue to 
the jury. 

It is well settled law in the District of Columbia that 
punitive damages are not recoverable against a corporate 
defendant for the act of its agent or employee unless an 
officer or director of the corporation either authorized or 
ratified the act in question. Lake Shore and Michigan 
Southern Railway Co. v. Prentice, supra; Washington An¬ 
napolis Hotel Co. v. Riddle, 83 U.S. App. D.C. 288,171 F. 2d 
732 (1948); Watrdman-Justice Motors, Inc. v. Petrie, 59 
App. D.C. 262, 39 F. 2d 512 (1930); Aetna Life Ins. Co. v. 
Brewer, 56 App. D.C. 283, 12 F. 2d 818, 46 A.L.R. 1499 
(1926); District Motor Co., Inc. v. Rodill, supra. In the 
Aetna Life Ins. Co. case this Court said (56 App. D.C. at 
286): 

“In the instant case there is no proof that the alleged 
slanderous utterances of Mount [general agent of the 
company in charge of its branch office in the District 
of Columbia] were ever authorized or approved of by 
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the company through any of its officers or directors. 
Mount was not an officer of the company, but was 
simply an employee in charge of one of its branch 
offices. A correct application of the rule, accordingly, 
does not sustain the assessment of punitive damages 
against the defendant company.” 

In the same case this Court set forth the purposes and 
policies behind the requirement that an officer or director 
act for the corporation when it said (56 App. D.C. at 286): 

“Exemplary or punitive damages, being awarded, 
not by way of compensation to the sufferer, but by 
way of punishment to the offender, and as a warning to 
others, can only be awarded against one who has par¬ 
ticipated in the offense; and the principal, therefore, 
although, of course, liable to make compensation for 
injuries done by his agent within the scope of his 
employment, cannot be held liable for exemplary or 
punitive damages, merely by reason of wanton, oppres¬ 
sive, or malicious intent on the part of the agent.” 

And it is also well established that the officer or director 
must have authority to speak for the corporation or author¬ 
ization or ratification cannot occur and punitive damages 
cannot be awarded. Wardman-Justice Motors, Inc. v. 
Petrie, supra. See also Emrnke v. Be Silva, 293 Fed. 17, 
22 (8th Cir. 1923); Union Deposit v. Mosley, 75 S.W. 2d 
190, 193 (Texas 1934). In the Wardman case this Court 
stated the rule as follows (59 App. D.C. at 265): 

“To hold a corporation liable, it must appear that 
the trespass was committed by a servant acting within 
the scope of his employment, and that the servant’s 
act was either authorized or ratified by officers of the 
corporation having authority to speak for it.” 

There Was No Ratification .—Plaintiff argued in the 
court below that the testimony of the guard permitted the 
jury to find ratification. But it is unmistakably clear that 
the guard had never spoken to or received orders from an 
officer or director of the defendant corporation, much less 
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an officer or director who had authority to speak for the 
corporation. (App. pp. 33, 34). It is true that during cross- 
examination the guard was asked whether the officers of the 
defendant corporation had criticized his acts and he replied 
in the negative. He was then asked whether “they rati¬ 
fied” his acts and he replied in the affirmative. (App. 
p. 32). But on redirect examination, he explained that 
he had never spoken to anyone higher in the organization 
than a district manager, who was the manager of a group 
of stores. 1 It is therefore clear that the guard meant only 
that he informed either the manager of a Safeway store, 
or a district manager, of the incident. Since the guard 
never spoke to an officer of the company there could not 
have been ratification. Furthermore, there could not have 

1 That testimony reads as follows (App. pp. 33, 34): 

“Q. Mr. Van der Wal, who did you take your orders from, sir? 
“Mr. Douglas Clark [counsel for plaintiff]. I object. He has 
told us he took them from the officers of the company. 

“The Court. Denied. 

“By Mr. Garland Clarke [counsel for defendant]: 

“Q. Actually, what persons did you speak to yourself, per¬ 
sonally? 

“A. Actually, the only ones I came in contact with was the 
store manager, but I have had, and I still have, the orders 
that were written up for the guards by the Safeway Corpora¬ 
tion. 

“Q. By whom?—Who did you get them from? 

“A. Through the National Detective Agency. 

“Q. You got those from the National Detective Agencv? 

“A. Yes. 

“Q. Have you, yourself, ever spoken to an officer of the Safe¬ 
way Stores, Inc.; I am not speaking of a store manager, I am 
talking about an officer, President, Vice-President, Secretary- 
Treasurer; officer of the Company? 

“A. Two or three different occasions I talked to the district 
representative. 

“Q. You mean, the District Manager? 

“A. District Manager. 

“Q. Who was that? 

“A. I don’t know; I don’t recall his name. 

“Q. By the District Manager do you mean the Manager of a 
group of stores? 

“A. Yes, sir.” 
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been ratification because it was not shown that any officer 
or director had authority to speak for the corporation. 

There is still a third reason why there could have been 
no ratification. Before ratification could occur an officer 
or director must have “full knowledge of the facts”. This 
was recognized by the Municipal Court of Appeals. 
(App. p. 7). But the record fails to reveal that any 
officer had “full knowledge of the facts”. The guard did 
testify that he told Safeway about the incident* but it 
would be utterly unreasonable to assume that the guard 
related the facts to any officer or director of Safeway in 
such a manner as to be consistent with the plaintiff’s testi¬ 
mony rather than his own. Full knowledge of the actions 
of the guard, based upon his sworn testimony alone, con¬ 
clusively establishes justification for his act in ejecting a 
recalcitrant delivery boy from the store. So, therefore, it 
cannot be said that the guard’s employers ratified wanton, 
oppressive or malicious conduct on the part of the guard. 
At most, the guard was informed that he acted properly 
according to his version of the incident. 

For the reasons advanced above it is clear that the act 
of the guard was not ratified by the defendant corporation. 

There Was No Authorization .—The guard testified that 
he had “orders that were written up for the guards by the 
Safeway Corporation” and that he had received those 
written orders from the National Detective Agency. (App. 
p. 34). Yet, the contents of those orders were not devel¬ 
oped in the testimony. It was not shown what the orders 
instructed him to do or refrain from doing. Their contents 
were left entirely to speculation. They were not evidence 
of authorization on the part of the defendant, Safeway 
Stores, Incorporated. 

Mr. Van der Wal did state what his “directions from the 
Safeway” were when he testified concerning his specific 
duties while working in the store (App. p. 27): 

* We do not wish to intimate that he actually spoke to an officer 
or director of the company. As pointed out, supra , the record is 
clear that he did not. 
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“To keep the young men in the store away from the 
cash register, away from the customers and if and 
when they wanted to solicit trade they were to remain 
away from the door so that the customers could come 
in and out of the store, and to see that in soliciting 
the trade of carrying packages from there, that they 
behaved in a manner which would not be offensive to 
the customers.” 

He further testified that he received his pay check from 
the National Detective Agency and that he was employed 
by them on the day in question as a guard at defendant’s 
store. (App. pp. 22, 23, 34, 35, R. 94). Reading his testi¬ 
mony as a whole, it is plain that he had no instructions 
emanating from officers or directors of defendant corpora¬ 
tion that he should commit the alleged assault and battery 
and alleged false imprisonment in issue. 

In the light of the foregoing, it is submitted that plaintiff 
failed to carry his burden of producing evidence sufficient 
in law on the issue of authorization or ratification, and, 
therefore, he was not entitled to go to the jury on the issue 
of punitive damages. 


m 

The Trial Court Committed Plain Error in Instructing the Jury 
That a Verdict for Punitive Damages Could Be Awarded 
if the Actions of the Guard Were Expressly or Impliedly 
Authorized by Safeway Stores or Its Agents. 

The lower court in its charge to the jury said, in part 
(App. p. 40): 

“Punitive damages may be awarded in this case if 
you find that the actions of the guard were expressly 
or impliedly authorized by the Safeway Stores, or its 
authorized officers or agents by their conduct in 
approving it either before or after it was committed.” 
(Emphasis supplied) 

As pointed out hereinbefore, it is settled law in the 
District of Columbia that the express or implied authori- 



zation or ratification of the conduct of an agent necessary 
to be proven in order to recover punitive damages against 
the corporation must emanate from an officer or director 
of the corporation. Lake Shore £ Michigan Southern 
Railway Co. v. Prentice, supra; Washington Annapolis 
Hotel Co. v. Riddle, supra; Wdrdman-Justice Motors, Inc. 
v. Petrie, supra; Aetna Life Ins. Co. v. Rrewer, supra; 
District Motor Co., Inc. v. Rodill, supra. 

The instruction, as given, authorized the award of puni¬ 
tive damages based upon a finding that the manager or 
district manager of defendant corporation authorized or 
ratified the act in question. Such is not the law. As seen 
from Argument II, one of the main defenses advanced by 
Safeway was that there had been no authorization or rati¬ 
fication by the officers or directors of the defendant cor¬ 
poration. For the trial court to disregard this principle of 
law severely prejudiced the defendant and constitutes plain 
error necessitating a reversal. 

IV 

Th* Evidence on the Count for Assault end Battery was Insuf¬ 
ficient in Law Since the Action Complained of was Justi¬ 
fiable as a Matter of law. 

Plaintiff testified that the Safeway guard grabbed him 
by the shoulder and said “ ‘You get out of here’ ” (App. 
p. 12). His shoulder hurt and he was afraid (App. pp. 
13, 16). Plaintiff also testified that defendant’s guard 
pulled him out of the check-out aisle (App. p. 12) and was 
going to put plaintiff out of the store when plaintiff’s 
mother intervened (App. p. 13). 

Plaintiff’s testimony was corroborated by the testi- 
money of his mother that she intervened while the de¬ 
fendant’s guard was conducting plaintiff toward the door 
(App. pp. 18, 19). The testimony of witness Van der Wal 
was quite clear that he in fact ejected plaintiff from the 
store (App. p. 25). 
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Plaintiff also testified that he had carried groceries at 
the store prior to the day in question (App. p. 17). In 
plaintiff’s cross-examination, the following appears: 

“Q. You say you were never asked to keep out of that 
store by anyone at any previous time? A. I was asked, 
but I was with my sister at that time waiting for her to 
be checked out. 

“Q. Who asked you to step out? A. Probably the mana¬ 
ger” (App. p. 14). 

Officer Corbin of the Metropolitan Police Department 
and the guard likewise testified that they had previously 
ordered plaintiff away from the store. (App. pp. 26, 37). 

In Slater v. Taylor, 31 App. D.C. 100 (1908), the plain¬ 
tiff brought an action of malicious prosecution, libel and 
assault and battery. Plaintiff, acting as a bill collector 
for his father, made repeated calls at defendant’s home 
in an effort to collect some money from defendant. On 
one occasion, defendant forcibly ejected the plaintiff from 
his apartment after defendant’s minor daughter had ad¬ 
mitted him. On the occasion in question, defendant’s child 
admitted plaintiff and his wife. The defendant grabbed 
plaintiff and ejected him. 

The action of the trial court in directing a verdict for 
defendant on the entire case was affirmed on appeal. This 
Court said, in part, at 31 App. D.C. 100,105: 

‘ ‘Owing to his previous conduct, he must have known 
that the defendant would eject him. It appearing 
from plaintiff’s own statement that the defendant used 
no more force than was necessary in ejecting him, the 
court properly directed a verdict on the count charging 
assault and battery.” 

See also Brookside-Pratt Mining Company v. Booth, supra; 
Crouch v. Ringer, supra. 

Therefore, in the instant case no assault and battery 
was committed and it was error to refuse to grant the 
motion for a directed verdict on this ground. 
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v 

The Evidence Adduced by Plain!iff on the Couni for False 
Imprisonment Was Insufficient in Law and Thai Issue 
Should Nol Have Been Submilled lo the Jury. 

In an action for false imprisonment the restraint mnst 
be a total one rather than merely obstructing plaintiff 
from going where he pleases. It is not a false imprison¬ 
ment to block plaintiff’s passage in one direction only. 
Marrone v. Washington Jockey Club of the District of Co¬ 
lumbia, 35 App. D.C. 82 (1910); Prosser, Torts (1941) 
sec. 12, p. 67; see Chesapeake & Potomac Telephone Co. 
v. Lewis, 69 App. D.C. 191, 99 F. 2d 424 (1938). 

To constitute a false imprisonment, there must exist an 
intention to confine the plaintiff. There can be no lia¬ 
bility for a “merely transitory or otherwise harmless con¬ 
finement” where there is no intention to confine the plain¬ 
tiff. 22 Am. Jur., False Imprisonment, Sec. 7. 

In the present case, the verdict for false imprisonment 
was not supported by the evidence. As previously noted, 
the testimony of plaintiff, his mother and the guard made 
it clear that the intention of the guard was to eject plain¬ 
tiff from defendant’s store (App. pp. 15, 18, 19, 25). An 
ejection is the antithesis of an unlawful confinement. 

Plaintiff testified that defendant’s store guard held his 
hand upon plaintiff’s shoulder a short period of time. 
Plaintiff’s mother took the guard’s hand away (App. 
p. 13). It is apparent from the plaintiff’s testimony that 
the guard would have immediately completed his intended 
ejection of plaintiff but for the fact that plaintiff’s mother 
stopped him and talked to him (App. pp. 21, 22). There¬ 
fore, the most that can be established by the evidence is 
that the confinement of plaintiff, if any, was transitory in 
nature and except for a small red mark, was harmless to 
plaintiff. 
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In Palais Royal, Inc. v. Orton, 62 App. D.C. Ill, 65 F. 
2d 199 (1933), defendant appealed from a judgment of 
the lower court awarding damages in an action for false 
imprisonment. In that case the plaintiff entered defend¬ 
ant’s place of business and stopped at the jewelry counter 
and purchased some beads. After going elsewhere in 
the store, she returned again to the jewelry counter. 
Plaintiff observed an employee of defendant following 
her. She then started toward the entrance of the store, 
whereupon defendant’s employee took her by the arm 
and shoved her as if she were not going fast enough and 
informed her that if she did not get out of the store 
he would put her under arrest. She protested stating 
that she knew the manager, and requested that she be per¬ 
mitted to visit his office. Defendant’s employee then re¬ 
leased her arm and followed her to the manager’s office. 
After some discussion plaintiff left. This Court reversed 
the judgment below, holding that the evidence totally 
failed to establish a case of false imprisonment and, at 
most, disclosed a case of assault by defendant’s employee. 

Since there was no evidence in the instant case upon 
which to base a finding of false imprisonment, the trial 
court committed error in not granting the motion for a 
directed verdict as to this allegation. 

VI 

The Award of Punitive Damages Returned Was Excessive and 
Demonstrates That the Jury Must Have Been Motivated by 
Sympathy. Passion and Prejudice. 

The injuries suffered by the plaintiff were de minimis 
and as pointed out in Argument I the guard acted in good 
faith, yet the proportion of punitive to compensatory dam¬ 
ages was set in the ratio of more than sixteen to one. 

Where a jury award appears to proceed from passion, 
prejudice, or other improper motives, an excessive jury 
verdict cannot be permitted to stand. Levine v. Mills, 
supra. An award of punitive damages which bears no 
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reasonable relation to the award for compensatory dam¬ 
ages is subject to revision by the court as being excessive. 
15 Am. Jur., Damages, Secs. 296, 297. See Pendleton v. 
Norfolk & W. Ry. Co., S2 W. Va. 270, 95 S.E. 941 (1918). 
Thus in Flannery v. The B. £ 0. Railroad Co., 4 Mackey 
(15 D.C.) Ill (1885), the Court had before it a verdict for 
an assault committed on the plaintiff in the amount of 
$5,000.00. The court regarded the verdict as grossly ex¬ 
cessive, stating that it was ten if not twenty times as much 
as would have amply compensated the plaintiff, and or¬ 
dered a new trial unless plaintiff remitted all but $1,500.00 
of the verdict. 

In the present case plaintiff suffered, at worst, a small 
red mark on his shoulder -where the guard grabbed him. 
(App. p. 20). Although plaintiff testified as to emotional 
disturbances, he also testified that he returned to defend¬ 
ant’s store repeatedly after the incident, the first such 
occasion being only four or five days after the occasion in 
question. (App. pp. 15, 16). 

In the light of all the evidence, including the surrounding 
circumstances, the incident itself, the character, extent and 
duration of the injury suffered and the absence of any 
out-of-pocket expense whatsoever, the award of punitive 
damages was clearly excessive. There appearing no rea¬ 
sonable basis in the evidence for the award, it could only 
have proceeded from sympathy, passion and prejudice on 
the part of the jury and therefore the trial court abused 
its discretion when it denied defendant’s “Motion to Set 
Aside Verdict, and for Judgment, or For a New Trial.” 

CONCLUSION 

For the reasons assigned, it is respectfully submitted 
that the judgment of the Municipal Court of Appeals be 
reversed with instructions to that Court to enter an order 
directing the Municipal Court to award judgment in favor 
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of the defendant or in lien thereof that the judgment of the 
Municipal Court of Appeals be reversed with instructions 
to that Court to enter an order directing the Municipal 
Court to order a new trial. 

Arthur B. Hanson 
Emmett E. Tucker, Jr. 

Samuel J. L’Hommedieu, Jr. 
Attorneys for Appellant 
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APPENDIX 


IN THE MUNICIPAL. COUBT 
FOB THE DISTBICT OF COLUMBIA 

Civil Division 

Joseph M. Gibson, III, by bis mother and next friend, 
Elsie M. Gibson, 650 Morton Street, N.W., Wash¬ 
ington, D. C., Plaintiff 

vs. 

Safeway Stores, Inc., a corporation, 1845 - 4th Street, 
N.E., Washington, D. C., Defendant 

Civil Action No. 

R. 123 [Filed November 10,1954] 

Complaint 

The Complaint of plaintiff by his mother and next 
friend respectfully represents to this Court as follows: 

1. Jurisdiction of this Court is invoked- by Act of 
Congress, April 1,1942. 

2. Plaintiff says that on, to wit, the 4th day of Sep¬ 
tember, 1954, about, to wit, 9:30 o’clock am., in one of 
the stores owned, operated and controlled by the de¬ 
fendant corporation through its servants, agents and 
employees, the infant defendant, Joseph M. Gibson, III, 
was brutally assaulted, falsely imprisoned and battered 
by an employee of the defendant then and there on the 
business of the defendant and at the direction of the 
defendant. 

3. The plaintiff further says that as a result of the 
assault, battery and false imprisonment of the plaintiff by 
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the defendant through its servant, agent and employee, the 
said infant plaintiff was injured in that his arm and 
shoulder were bruised and contused; that he suffered 
much pain of body, mental anguish, embarrassment and 
humiliation before his mother and other persons known 
to him, all as a resnlt of the wilful act of the servant, 
agent and employee of the defendant corporation. 

WHEREFORE, the plaintiff asks judgment in the sum 
of ONE HUNDRED DOLLARS ($100.00) compensatory 
damages and TWO THOUSAND NINE HUNDRED 
DOLLARS ($2,900.00) punitive damages with interest 
besides costs. 


124 [Filed November 30,1954] 

Answer of Defendant. Sa f eway Stores, Incorporated 

Comes now the defendant, Safeway Stores, Incorpo¬ 
rated, a Maryland corporation, by and through its at¬ 
torneys, and for answer to the complaint filed herein 
avers as follows: 

Fibst Defense 

The complaint fails to state a claim upon which relief 
can be granted. 


Second Defense 

Defendant admits the allegations contained in para¬ 
graph numbered 1 of the complaint 

Defendant denies each and every other allegation con¬ 
tained in the complaint 

Thibd Defense 

Defendant avers that it neither authorized nor ratified 
the actions of which plaintiff complains. 
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t Foubth Defense 

Defendant avers that if any actions were taken by any 
employee of the defendant, it was reasonably necessary 
to do so in the proper performance of his dnties. 

Wheeefohe, defendant Safeway Stores, Incorporated, 
prays that the complaint be dismissed with costs. 

129 [Filed April 1,1955] 

Motion To Sot Aside Verdict and for lodgment or for a 

* New Tried 

Comes now the defendant, Safeway Stores, Incorpo¬ 
rated, a Maryland corporation, by its attorneys, and 
moves the Court for an order setting aside the verdict 
returned in the above-entitled action on March 28,1955, and 
t for judgment in accordance with the defendant’s motion 

for a directed verdict, or in the alternative for a new 
trial, or for a new trial generally, on the following 
grounds: 

L The award of punitive damages returned in the ver- 
f diet was contrary to the law and evidence. 

2. The award of punitive damages returned in the 
verdict was excessive. 

3. The verdict on the count for assault and battery was 
contrary to the law and the evidence. 

4. The verdict on the count for false imprisonment was 

* contrary to the law and the evidence. 

5. The Court erred in denying defendant’s request for 
instructions numbered 1, 5, 6 and 7 respectively. 

6. And for other reasons apparent of record. 
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146 THE MUNICIPAL COURT OF APPEALS 4 

FOR THE DISTRICT OF COLUMBIA 
No. 1668 

Safeway Stobes, Incorporated, a corporation, appellant, 

* 

v. 

Joseph M. Gibson, III, by bis mother and next friend 
Elsie M. Gibson, appellee. 

Appeal from The Municipal Court for the 
District of Columbia, 

Civil Division. 

(Argued September 19, 1955 Decided November 17, 1955) 

Arthur B. Hanson, with whom Emmett E. Tucker, Jr., 
was on the brief, for appellant < 

Douglas A. Clark for appellee. 

Before Cayton, Chief Judge, and Hood and Quinn, As¬ 
sociate Judges. 

QUINN, Associate Judge: This is an appeal from a 
judgment for assault and battery and false imprisonment. 

Joseph Gibson, plaintiff below T , alleged in his complaint 
that while in one of the stores of defendant Safeway, 
he was assaulted by one of its agents. He claimed $100 
compensatory and $2,900 punitive damages. Based on a 
jury verdict, judgment was entered against defendant for 
$30 compensatory and $500 punitive damages. « 

The facts, as gathered from the record, are substantially 
as follows: On September 4, 1954, plaintiff, a young man 
fourteen years of age, accompanied his mother on a shop¬ 
ping tour to one of defendant’s self-service stores. After 
selecting certain articles, plaintiff and his mother went to 
one of the check-out counters. While he was standing 
with her in the line arranging her purchases in a carton, 
a uniformed guard, who was on duty in the store, caught 
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hold of him by the shoulder, pulled him from the aisle, 
started toward the front door, and ordered him to leave 
and to stay out of the store. Observing this, plaintiffs 
mother identified herself and intervened by removing the 
guard’s hand from her son’s shoulder. Plaintiff testified 
that when the incident occurred, people gathered around; 
that he was humiliated, embarrassed, and began crying; 
that his shoulder was hurting him; and that he was 
afraid because he had seen the guard strike two boys 
several days before. Plaintiff and his mother then de¬ 
parted. The mother’s testimony corroborated that of 
her son in most respects. 

There was testimony that plaintiff was one of several 
young men who would congregate from time to time in front 
of this store soliciting patrons for deliveries; that it was 
customary for them to line up with their wagons outside 
and to enter by taking turns; and that on one occasion, 
the store manager requested plaintiff to stay out of the 
store. A police officer testified that he had ordered plaintiff 
from the store at the request of the manager several weeks 
prior to the incident in question. This was denied by the 
plaintiff. 

The special guard testified that he was employed by the 
National Detective Agency and assigned on Fridays and 
Saturdays to this store beginning in August 1954, his spe¬ 
cific duties being: 

“To keep the young men in the store away from 
the cash register, away from the customers and if and 
when they wanted to solicit trade they were to remain 
away from the door so that the customers could come 
in and out of the store, and to see that in soliciting 
the trade of carrying packages from there, that they 
behaved in a manner which would not be offensive to 
the customers. Those were my directions from the 
Safeway.” 

He also testified that prior to the date of the incident plain¬ 
tiff had misbehaved in front of the store by pushing other 
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boys who were there trying to obtain delivery jobs; that he < 

informed plaintiff of the regulations and told him to stay 
out of the store unless he was carrying packages. He fur¬ 
ther stated that he performed his duties as a guard at the 
same store on weekends subsequent to the date of the inci¬ 
dent, and that he terminated his employment with the Na¬ 
tional Detective Agency in January 1955. 

The testimony, to say the least, was conflicting as to when 
the incident occurred; whether the mother was present or 
whether plaintiff was in the store with another boy solicit¬ 
ing business; and whether plaintiff had been previously 
instructed to stay out of the store because of his conduct. i 

There was no conflict, however, as to the guard’s placing 
his hand on plaintiff’s shoulder, pulling him out of the 
aisle, and ordering him to leave the store. Clearly, a 
factual question was presented for the jury as to whether 
the conduct of the guard was within the scope of his em¬ 
ployment. It has been held that a master may be liable 
in compensatory damages where he has confided to his 
servant duties which in the natural and ordinary course 
may involve the use of force upon third persons, and he 
has expressly or impliedly committed to the servant the 
determination of the particular occasion upon which such 
force is to be used and the particular degree of force which 
is to be applied. 1 Therefore, the judgment as to compensa¬ 
tory damages must stand since the evidence tended to show, 
and the jury had a right to find, that the conduct of the 
guard was within the scope of his employment in further¬ 
ance of the interests of his employer. 

We next consider appellant’s assignment of error con- ' 

ceming the court’s denial of its motion for directed verdict 
on the issue of punitive damages. It is a well-established 
rule in this jurisdiction that a principal may be held liable 
for exemplary damages based upon the wrongful act of his 
agent only where he participated in the doing of such 

1 DtUi v. Johnson, 71 App. D. C. 139, 107 P. 2d 669; Novick v. 
Govldsberry, 173 F. 2d 496; 57 C. J. S., Master & Servant, Secs. 

572,575. 
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wrongful act or had previously authorized or subsequent¬ 
ly ratified it with full knowledge of the facts. 2 The reasons 
given for this rule are that since such damages are penal 
in character, the motive authorizing their infliction will not 
be imputed by presumption to the principal when the act 
is committed by an agent or servant, and that since they 
are awarded not by way of compensation, but as a punish¬ 
ment to the offender and as a warning to him and others, 
they can only be awarded against one who has partici¬ 
pated in the offense. The principal therefore cannot be 
liable for them merely by reason, of wanton, oppressive, 
or malicious intent on the part of the agent. 2 It is also well 
settled that in ruling on a motion for directed verdict, the 
evidence, with all legitimate inferences therefrom, is to be 
considered in the light most favorable to the party opposing 
the motion. 4 A trial court may not grant a motion for 
directed verdict where the evidence is disputed, contro¬ 
verted, or conflicting. 8 

Thus we turn to an examination of the testimony. We 
find many conflicts present, the most important of which 
concerns the source of the guard’s instructions. It was 
brought out on cross-examination that he received his 
orders from the “Command of the chain of Safeway 
Stores.” Also, 

“Q. Did you take your principal orders from the 


* Wardmcm-JiLstice Motors v. Petrie, 59 App. D. C. 262, 39 F. 2d 
512; Aetna Life Ins. Co. v. Brewer, 56 App. D. C. 283,12 F. 2d 818; 
District Motor Co. v. RodUl, D. C. Mun. App., 88 A. 2d 489, 80 
W. L. R. 704; cf. Winn & Lovett Grocery Co. v. Archer, 126 Fla. 
308, 171 So. 214. 

8 Lake Shore d M. S. R. Co. v. Prentice, 147 U. S. 101, 37 L. Ed. 
97, 13 Sup. Ct. 261; Aetna Life Ins. Co. v. Brewer, supra. 

4 Baltimore & 0. R. Co. v. Postom, 85 U. S. App. D. C. 207, 177 
F. 2d 53; Knight v. Sontag, D. C. Mun. App., 99 A. 2d 217, 81 W. 
L. R. 1214; Vaughn v. Neal, D. C. Mun. App., 60 A 2d 234, 76 
W. L. R. 742. 

8 Baltimore & O. R. Co. v. Postom, supra. 
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officers of the Safeway Corporation as to what you 
were supposed to do? 

“A- Yes, sir. 

*##•••• 

“Q. Did you tell them what happened? 

“A. Yes, sir. 

“Q. Did they tell you that you did right? 

“A. Yes, sir.” 

On redirect examination it was elicited from the guard that 
he still retained the orders that were written up for the 
guards by the Safeway Corporation; that he received these 
orders through the National Detective Agency; and that 
actually he had not spoken to anyone who was higher in the 
chain of command than a district manager of the chain of 
stores. There was no attempt by either counsel to have the 
orders produced; therefore it was for the jury to determine 
the credibility of the foregoing testimony. Clearly there 
was sufficient conflict as to whether the corporation author¬ 
ized or ratified the agent’s act, and the trial court was 
required to accept as true the evidence in favor of the 
party against whom the motion was directed. 8 

Also, the question of whether retention of a servant in 
one’s employ after an assault occurs is sufficient evidence of 
ratification cannot be ignored and should be considered. It 
has been held that the retention of a servant after knowl¬ 
edge of his tortious conduct, plus some additional indica¬ 
tion of approval, tends to prove ratification. 7 There was 
testimony, which was not denied, that the guard was sub¬ 
sequently employed at the store after the date of the as¬ 
sault. If his retention were the only evidence of ratification 
a different situation might be presented. Bnt when con¬ 
sidered in the light of the guard’s statement that his act 

® Lalekos v. Manset, D. C. Mun. App., 47 A. 2d 617, 74 W. L. R. 
725; Washington Realty Co. v. Harding, D. C. Mun. App., 45 A. 
2d 785, 74 W. L. R. 219; Baltimore <£ 0. R. Co. v. Postom, supra. 

7 Woodward v. Ragland, 5 App. D. C. 220; McChristian v. Pop- 
kin, 75 Cal. App. 2d 249, 171 P. 2d 85; Sandoval v. Southern Cali¬ 
fornia Enterprises, 98 Cal. App. 2d 240, 219 P. 2d 928. 
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met with the approval of the defendant, it raised a factual 
issue which was for the jury to decide, notwithstanding 
the conflict in the testimony with regard to who told him 
he did right. It is our conclusion that there was sufficient 
evidence to go to the jury on the question of punitive dam¬ 
ages, and therefore it was not error for the court to have 
denied the motion for directed verdict. 

Defendant further urges as error the charge of the court 
on the issue of punitive damages as incorrectly stating the 
law in this jurisdiction when it said: 

“Punitive damages may be awarded in this case if 
you find that the actions of the guard were expressly 
or impliedly authorized by the Safeway Stores, or its 
authorized officers or agents by their conduct in ap¬ 
proving it either before or after it was committed.” 

However, we note that the record fails to reveal any objec¬ 
tion by the defendant to the charge. No authorities need be 
cited in support of the proposition that in order for a jury 
charge to be reviewable on appeal, exceptions must be taken 
in open court before the jury retires, and this fact must be 
shown by the record. Exceptions being presented for the 
first time in this court come too late. 

Still another error assigned is the denial of defendant’s 
motion to set aside verdict, and for judgment or for a new 
trial. Defendant’s main contention in support of its motion 
was that the verdict was contrary to the law and the evi¬ 
dence. However, it has been stated time and again that the 
granting or refusal of a new trial is within the sound discre¬ 
tion of the trial court unless a manifest abuse of that discre¬ 
tion appears.* The record discloses no such abuse of discre¬ 
tion in the present case. 

We have examined the remaining assignments of error 
and consider them to be without merit. 

Affirmed. 

8 Brown v. Haas, D. C. Mun. App., 72 A. 2d 39, 78 W. L. R. 493; 
Nickel v. Scott, D. C. Mun. App., 59 A. 2d 206, 76 W. L. R. 515; 
Yellow Cab Co. v. Earle, 275 Fed. 92S. 
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EXCERPTS FROM TESTIMONY AND PROCEEDINGS 

17 Whereupon 

Joseph M. Gibson, DL 

the plaintiff, was called as a witness for and on his own 
behalf and, first having been duly sworn by the deputy 
clerk, was examined and testified as follows: 

Direct examination. 

By Mr. Douglas Clark: 

Q. What is your name? A. Joseph M. Gibson. 

Q. Where do you live? A. 650 Morton Street, Northwest. 
Q. Washington, D. C.? A. Yes, sir. 

• •••••• 

Q. How old are you? A. Fourteen. 

• ••••it 

18 Q. Now, I direct your attention to the fourth of 
last September. Do you remember that day? A. 

Yes, sir. 

Q. Where were you living at that time? A. 650 Morton 
Street. 

• •••••• 

19 Q. Who lives at that address; that is to say, 650 
Morton Street, Northwest, and who lived there at 

that time during the month of September of 1954? A. My 
family. 

• •••••• 

Q. Your mother, your father, your brother, your sister, 
and yourself? A. Yes, sir. 

Q. Directing your attention to that particular date. Did 
you go any place with your mother? A. Except the Safe¬ 
way store, that is the only place I went to. 

• • • • • • • 

Q. What time of day did you go there? A. About 
9:00 or 10:00. 


20 


11 


Q. In the morning? A. Yes, sir. 

Q. How far is the Safeway from where you live? A. 
About a block and a half. 

Q. Did you walk or ride to the Safeway? A- I walked. 
Q. And when you got to the Safeway did anyone go 
there, by the way, with you except your mother? A. No, 
sir. Just my mother and myself went there. 

Q. And when you got to the Safeway what did you and 
your mother do ? A. I helped my mother pick the groceries, 
—groceries that she wanted to buy, sir. 
»•••••• 

Q. Now, where is the entrance to it? A. There 
are two doors. It is a modern-type of store, 

21 and—perhaps more modern than some of the other 
Safeways, and I think it has eight check-out counters. 

• •••••# 

Q. Now, what happened after that, did you go to some 
particular place in the store? A. I don’t remember. 

Q. Before you go out is there a check-out counter or 
counters there? A. Yes, sir. 

22 Q. Did you and your mother go there? A. Yes, 
sir. 

Q. Do you remember which one you were in? There 
were eight of them, you say. There were eight of them 
through which you might have gone. Now, can you tell us 
whether you went to the one that was to the right or left 
or in the center? Au I think it was the fifth or the sixth one. 

Q. And were you behind your mother or in front of your 
mother? A. In front of her. 

Q. You were in front of her? A. Yes. 

Q. Were there other people standing around there at 
that time? A. They were standing in the line staring when 
this occurred. 

Q. And while you were standing there what were you 
doing, if anything? A. I was helping by mother pack the 
groceries, and I was talking to her. 






Q. What were you packing the groceries in? A. A box. 
Q. Was it a box or was it a carton? Just what was it? 
A. Well, it is a—just a cardboard box that they have there 
that I was putting it in. They have a lot of them there. 

23 Q. And then what occurred, if anything? A. Well, 
then the Safeway guard came up and grabbed me on 

the shoulder. 

Q. Which shoulder did he grab you on? A. Left? 

Q. Your left shoulder? A. [Demonstrating] No, my 
right shouulder. 

Q. And then what occurred? That is, what occurred if 
anything? A. He pulled me out of the check-out aisle. 

Q. He pulled you out of the check-out aisle ? A. Yes, sir. 
Q. What did you do or say, if anything? A. Before I 
could say anything he said to me, “You get out of here.” 
He was holding on to me. 

And my mother spoke up and she said, “That is my son.” 
And he looked at me, and he looked at my mother. 

• •••••• 

A. Well, the way he put it was this, he said, “I 

24 dare you to come back up there anymore.” That 
was really the first thing he said. 

• •*•••• 

Q. And then what occurred after that, if anything? A. 
My mother had to take his hand off my shoulder. 

Q. Off of what part of you did you say? A. Off of my 
shoulder, my right shoulder. 

Q. Then what occurred? A. Then he went on. 

Q. Did he take you to the door? A. No, sir. 

• ##•••• 

Q. Then what occurred? A. I finished helping,—I fin¬ 
ished with my packing of the groceries for my mother, 
and then we left. 

Q. As a result of that were you bruised in any w r ay? 
A. Yes, sir. 
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25 Q. As a result of what took place there were you 
upset in any manner? A. Yes, I was. Since I had 

never been pushed or picked up by the police, or even 
been talked to by the police, except when I used to serve 
newspapers to the police station, I would speak to them 
then, but I have never been pushed or bothered with the 
police before. 

Q. Have you ever been accused of doing anything wrong 
in that store before? A. No, sir, never. 

Q. And had you ever talked to this man before? A. 
No, sir. 

• •••*•• 

Q. Did he ever tell you not to come there? A. No, sir. 

Q. Now, with respect to your shoulder, in what manner 
did he grab you or hold you by the shoulder? A. Well, 
he grabbed me with his fingers, pressed into 

26 my shoulder. 

Q. How long did he hold you there? A. He held 
me until my mother took his hand off of my shoulder. 

Q. How long a period of time was it, if you can tell us? 
A. About a couple of minutes. 

Q. Can you tell us what happened as a result of this 
occurrence of his grabbing you on your right shoulder 
with his hand? Did he move you any distance? A. Well, 
a little ways. 

Q. How far did he carry you when he had you by the 
shoulder? A. I would say about from here [indicating] 
over to there [indicating]. 

Q. In the check-out aisle ? A. Yes, sir. 

• •••••• 

27 Q. Well, did you feel somewhat humiliated and 
embarrassed about it? A. Yes, sir, I did. All those 

people around. 

Q. Did you cry? A. I started crying. 

• ••••• § 
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28 Q. Then did you walk home with your mother? 
A. Yes, sir. 

Q. When was the next time, if ever, that you went back 
to the Sanitary again? A. The next week, about a couple 
of days after Monday. 

Q. And was this man still there? A. No, sir. 

Q. Did you ever see him again? A. No, sir. 

Q. Did you try to pull away from him, from this man, 
when he had you by the shoulder? A. No, sir. I tried 
to move away, but he had his hand on my shoulder too 
tight for me to do that. 

Q. Could you move away? A. No, sir, I couuld not 
Mr. Douglas Clark. You may cross-examine. 

Cross-examination 

By Mr. Garland Clarke: 

• •••••• 

Q. You say you were never asked to keep out of 

29 that store by anyone at any previous time? A. I 
was asked, but I was with my sister at that time 

waiting for her to be checked out 

Q. Who asked you to step out? A. Probably the man¬ 
ager. 

Q. Did anyone else ask you to step out or stay away 
from there? A. No, sir. 

Q. Did any Metropolitan policeman ever ask you to stay 
away from there? A. No, sir. 

Q. Did you say anything to the guard on this occasion 
when he put his hand on your shoulder, as you have stated 
before? A. No, sir. 

Q. You did not say anything to him at all? A. No, sir. 
Q. Did he say anything to you? A. He dared me to 
come back up there. 

Q. And he was just holding you there? A. Yes, sir. 

Q. He was holding you there at that time, still ? A. No, 
he pulled me out of the aisle, and he was holding on to 
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my shoulder there. He was still holding onto my 
shoulder. 

30 Q. Bid he take you to the end of the aisle? A. 
Yes, sir. 

• *••••• 

Q. He made no effort to put you out of the store? A. 
No, sir. 

Q. You made no effort to leave the store? A. He was 
going to, but my mother stopped him when she talked 
to him. 

Q. He was doing what? A. He was pulling. 

Q. He was holding onto you and he held you there for a 
couple of minutes? A. About that time; yes, sir. 

Q. What did your mother say to him? A. My mother 
told him that I was her son, and that he had no business 
pulling on me. 

»•••♦•• 

Q. What else did your mother say to him? A. She told 
him to let me go. 

31 Q. Did he do that? A. No, sir. 

Q. What did he say to her? A. He did not say 
anything to her. He just looked at her. 

Q. He just continued holding on to you? A. Yes, sir. 
Q. And he made no motion to take out out of the store ? 
A. My mother was speaking to him, and he was standing 
there with my mother talking to him at that time. 
#•••••• 

Q. Was any other friend with you? A. No, sir. 

#•#•••• 

Q. Have you been back in that store very often since 
September 4th? A. Yes, sir. 

Q. Many times? A. Yes, sir. 

Q. Did you go back there soon? You say you 

32 went back there a few days after this happened. A. 
About four or five days. 
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Q. Sometime shortly after that you went back there? 
A. No, sir. 

Q. How long is it? How long has it been since the 
four or five days time that you went back there until you 
went back there again? A. Oh, about a couple of days. 
Q. You repeatedly went back there? A. Yes, sir. 

• •••### 

Q. And now, when Mr. Van der Wal grabbed you by 
the arm did he make any effort to throw you around 
anywhere, or did he just try to hold you there? A. He 
pulled me out of the aisle. 

• •••••• 

Q. Could you demonstrate or describe how he pulled 
you out of the aisle? Did he just grab you by the 

33 shoulder to move you out? A. He grabbed me and 
pulled me out 

Q. Did you stay on your feet? A. Yes, sir. 

Q. Did he injure you in any way? A. Yes, my shoulder 
was hurting at that time. 

Q. Did you have any feeling that he was going to hurt 
you? A. Yes, sir. 

Q. You felt that he was going to hurt you? How? 
A. I saw him smack a couple of other boys. I was afraid 
he w'as going to do the same thing to me. 

Q. Did he make any motion to do so? A. I do not 
know. I was so scared, I was scared, I did not know 
what was going to happen to me. 

Q. When did you see him smack these other boys? 
A. Probably a couple of days before that happened on 
that morning. 

»•••••• 

34 Q. Were there many other youngsters around the 
store? A. Yes, sir. 

Q. At that time? A. Yes, sir. 

Q. What were they doing there? A. Probably waiting 
to carry groceries. 
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Q. Do many of them stay around there waiting to 
carry groceries ? A. I guess so. 

Q. Did you ever go in there to carry groceries? A. 
Yes, before this happened, I have. 

Q. But you were not there to carry groceries that day? 
A. No, sir. 

Q. And had not been for some time ? A. No, sir. 

Q. Was this man a uniformed guard? A. Well, in a 
way, yes, sir. 

#»#•«•♦ 

35 Q. What was his purpose there? A. He was 
supposed to stay there and check the people, and 

look for someone stealing something. He was supposed 
to be there to protect the Safeway. 

36 

Mrs. Elsie Marie Gibson. 

was called as a witness for and on behalf of the plaintiff 
and, first having been duly sworn, was examined and 
testified as follows: 

Direct Examination 

By Mr. Douglas Clark: 

Q. Will you state your full name? A. My name is Mrs. 
Elsie Marie Gibson. 

• ***••* 

Q. And is this boy, Joseph, your son? A. Yes sir. 

Q. You say you have lived there about six years? A. 
Yes, sir. 

Q. Now, Mrs. Gibson, directing your attention to Sep¬ 
tember of last year, did you have an occasion to be, on 
September 4th, in the vicinity of a Safeway store? A. 
Yes. 

37 Q. Just where is this Safeway store located? A. 
It is located in the 3500 block of Georgia Avenue, 

Northwest. 
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Q. Did you go to that store? A. Yes, I did. 

Q. Did anybody go there with you? A. Yes. 

Q. Who went with you? A. My son, Joseph. 

• •••••• 

38 Q. After you went in there, what did you do? 
A. I did our marketing. 

Q. You selected your merchandise? A. Yes. 

39 Q. Then what happened? A. Then after I had 
gotten all of our groceries, we came to the check¬ 
out counter. 

• •••••• 

Q. With reference to the cash register was there any 
employee of the Safeway at the cash register? A. Yes. 

Q. What was that employee doing? A. He was pack¬ 
ing the merchandise and groceries and so on into my bag; 
that is, he was taking them out, I mean, he was taking 
the things out of the basket at that time. I came up to 
the check-out counter with all of my groceries in a basket 
He was taking these things out of the basket at that time. 

Q. And what was his purpose in taking them out? Was 
it to ring them up on the cash register? A. Yes, sir. 

Q. Was that what was going on at that time? A. That 
is right. 

Q. Wh.at occurred at that time, if anything? A. Well, 
after that, when we were standing in the little aisle 

40 waiting—while he was checking the groceries out, 
one of the Safeway guards, or a Safeway guard 

grabbed by son. 

Q. Whiere did he grab him? A. He grabbed him by the 
shoulder. 

Q. Tell us whether he grabbed him by the right shoulder 
or the left shoulder? A. I believe it was the—I think it 
was the left shoulder, if I am not mistaken, I am not 
sure now whether it was either the right or the left 
shoulder. He did grab him by one or the other. 

Q. What occurred then? A. He pulled him out of the 
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checking counter aisle and told him to get out of the 
Safeway, and dared him to come in there anymore. 

He told him he had better not catch him up there any 
more. 

In the meantime I turned around to see what was the 
matter, I was standing opposite, and I was not looking 
in that direction at the moment, and I turned around 
and asked him what was the matter. 

Q. Then what happened? A. And the Safeway guard 
by that time he had pulled him out of the aisle, and he 
was taking him towards the door. 

Q. And what, if anything, did he say? A. And 

41 he said,—he said,—you had better not—I had better 
not catch you up here any more. 

I said, “What is the matter? He is my son.” He said, 
“I don’t want to catch him up here any more.” 

I said, “Well, that is my son, and my son comes to the 
store every week with me to do the marketing.” 

So he looked at my boy, and he looked at me, and he 
said, “Your son?” 

And I said, “Yes, my son, he is my son.” 

So, he had not released him then, so I had to take his 
hands off my son’s shoulder. 

Q. You had to physically take his hands off of your 
son’s shoulder? A. Yes, sir. 

Q. Will you tell us what you mean when you say that 
he grabbed your boy on the shoulder? A. Well, he had 
grabbed him at that time like this [Demonstrating] be¬ 
cause I had to release his fingers from his shoulder. 

Q. What did he say after that, if anything? A. Well, 
then it was that he dared him—that he dared him out of 
there, after he said that, then he did not say any more. 

Q. Do you mean that after he took his hand off of his 
shoulder then the guard said he dared him up there any 
more? A. That he did not want to catch the boy 

42 in there any more. 

Q. What happened after that? A. After that I 
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wanted to have my groceries checked out, and I went 
ahead with that. 

Q. Were there other people up there? A. Yes, sir. 
There was quite a large crowd up there at the check-out 
counters waiting to be checked out. 

Q. Did this have any effect on your son? A. Well, yes, 
it did. 

Q. What effect did it have? A. Because after we went 
out on the street he was crying, and he told me he would 
not go up to the Safeway any more, he was not going to 
go back with me to do any marketing or anything, and 
it was quite a while before I could get him back in the 
Safeway with me to do any marketing. 

Q. Did you make him go back to the Safeway? A. Yes, 
sir. Yes, sir, I finally got him to go back to the store. 

Q. And did you make him go back? A. Yes, sir, I did. 

Q. Was he nervous and upset? A. Quite nervous. He 
was nervous, and he was ashamed because he saw all 
these many people in there, friends, and not only friends 
but people around in the neighborhood who knew him 
and whom he knew, and he was quite embarrassed 
43 about it, because he had, because you would think 
that he had stolen something, or taken something. 

Q. When you got him home did you examine his 
shoulder? A. Well, I looked at it. 

Q. And were there any marks on it? A. Yes, it was 
red where he had been grabbed at the shoulder a little, 
not too big. 

#•••••• 

Q. How long did it take you to get from the Sanitary 
to your home? A. Oh, I guess it is about one block, I 
guess about three or four or five minutes, something like 
that. 

• •••••• 
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Cross-Examination 
By Mr. Garland Clarke: 

Q. How long after this incident occurred was it before 
yon were able to get your son to go back to the Safeway? 
A. I do not know exactly, but I think it was quite a while, 
maybe a month. 

Q. A month before he would go back? A. Maybe a 
month. 

44 Q. Now, when the guard had him by the shoulder, 
and he was taking him towards the door—was he 

taking him towards the door? A. Yes, sir, he was taking 
him towards the door when he had him by the shoulder. 

Q. How far towards the door had he gotten him? A. 
He was almost to the door, because it is a short distance, 
He had pulled him out of the aisle, and he was taking 
him towards the door. 

Q. And during that time was he pushing him out of the 
door? That is to say, was he making as if he were going 
to push him out of the door? A. That’s the way it looked 
to me, yes. 

Q. And what was your son doing? A. He was standing 
beside me. He had gotten some boxes and was putting our 
groceries in while the man was checking us out 

Q. I mean, what was your son doing while the guard 
was talking to him? A. He was so surprised that he— 
before—the man had taken him by surprise, and he was 
surprised, so surprised that he did not say anything. 

Q. Had he gotten him to the door? A. Not quite to 
the door. 

• ••••## 

45 You stated that you had to forcibly take the 
guard’s hands off your son’s shoulder? A. Yes, sir. 

Q. Did he try to retain his grab or hold on your son’s 
shoulder even after you tried to remove it? A. After I 
had started to ask him to take his hands off of my son’s 
shoulder and release him, he did not do so, and then I took 
his hands off with my hands. 
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Q. He made no motion to resist what yon were doing? 
A. No, he did not 

Q. Do yon know whether or not yonr son went back 
to the store without yon after this incident occurred? 
Yon had to actually make him go back there? A. No, he 
did not go back without me till I made him go back there. 

• •••••• 

47 MOTION ON BEHALF OF THE DEFENDANT 
FOR A DIRECTED VERDICT IN FAVOR OF 
THE DEFENDANT 

Mr. Garland Clarke. If your Honor please, at this time 
I should like to move for a directed verdict for the de¬ 
fendant on the following grounds: 

First: There has been no showing of a false imprison¬ 
ment, none whatever. 

• •••••• 

50 second, that there was no assault and battery; my 
third ground, in addition to those is in connection 
with the matter of this claim for punitive damages. 

• . • • • • • • 

54 The Court. I will deny all three of your mo¬ 
tions. 

Is there anything further? 

**••••• 


55 


Evidence on Behalf of the Defendant 

• • • • 




Frederick M. Van der WaL 

was called as a witness for and on behalf of the de¬ 
fendant and, first having been duly sworn, was examined 
and testified as follows: 

Direct Examination 
By Mr. Garland Clarke: 

Q. Will you state your name please? 

Van der WaL 


A. Frederick M. 
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Q. Where are you presently employed? A. United 
States Marine Corps. 

• *••••• 

Q. On September 4th, 1954, where were yon employed ? 
A. I was employed by the National Detective Agency. 

Q. And what were your duties for the National De¬ 
tective Agency at that time? A. Guard purposes. 

Q. Where were you performing this duty? A. 

56 For Safeway. 

Q. At what Safeway Store? A. 3509 Georgia 
Avenue, Northwest, Washington, D. C. 

Q. Now, directing your attention to September 4th, 
1954, do you recall an incident involving the youngster 
seated here? [Pointing to the plaintiff.] A. Yes, I do. 
Q. Did he come into the store on that day? A. Yes, sir. 
Q. Let us go back of that occasion for a while: Had 
he been in the store before that day? A. Yes, sir. 

Q. And what happened then? A. Ahhhh. Well, two 
or three weeks previous to September 4, on a Saturday 
mornin g , he came in, and he was in the store, he was in 
the store, all over the store. 

• • • • • • • 

57 By the Court: 

Q. Tell us what the boy was doing, if anything, 
and just let the jurors decide whether he was creating 
a disturbance or not. What was he doing? A. He was 
punching other carriers around the store, and in front 
of the store. 

Q. What was he doing? Keep your voice up. A. 
Punching other carriers in front of the store, on the street 
out in front of the store. 

Q. Were these other boys around there? A. Yes. 

By Mr. Garland Clarke: 

Q. Did you say these other boys were around there? 
A. Yes. sir. 
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Q. They had come around there frequently? A. Yes, 
sir, they had, every day that the store was open. 

Q. What did they come there for? A. To carry pack¬ 
ages for customers of the Safeway store. 

58 Q. And were they doing this in order to receive 
pay from the customers for whom they carried 
the packages? A. Yes, sir. That is why they were there. 

Q. Was this youngster carrying packages? A. Yes, sir. 

Q. At that time? A. Yes, sir. 

Q. Did you—first, what were your principal duties as 
a guard in the store? A. My principal duties were to 
keep the young men out of the store and on to the street, 
away from the doors, so that the customers had free ac¬ 
cess to get in and out of the store without being run down 
by this mob of youngsters out there trying to earn a 
living. 

Q. Were you in uniform? A. Yes, sir. 

Q. Was any part of your duties to look out for shop¬ 
lifting or anything of that nature? A. Yes, sir. 

Q. You were the uniformed guard there to keep order? 
Do I understand that to be your testimony? A. Yes, sir. 
• ••••#• 

61 Q. Now, on the day in question; that is, Septem¬ 
ber 4th, 1954, did the plaintiff in this case come into 
the store that day? A. Yes, sir. 

Q. And will you tell us what happened on that day? 
A. Do you want me to start with the time that he entered 
the store? 

• •••••• 

Q. Yes. A. Well, I got there about ten minutes to nine. 
And this young man came there about 9:15 or 9:20, be¬ 
cause I took just a few minutes to get set after I got 
there. And he was hanging around there all day until 
after my lunch period, when 'his occurred. 

Q. Tell us about that. A. x went to lunch from 1:00 
until 1:20. I came back and was standing out front talk¬ 
ing to the boys. 
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And when I went in the store, I was in the store maybe 
five minotes, ten minutes,—and Joseph and one other 
fellow came in the store. And the other fellow was 
larger than he, and he had one package. I asked Joseph 
what he was doing in the store, and he said he was 
waiting for his buddy. 

62 I told him that he would have to get out of the 
store, that his buddy could manage all by himself. 

And he cursed me, and he used some language that I 
did not think any man would repeat. And he told me that 
if I wanted him out of the store that I would have to move 
him out. 

Q. What did you do? A. Then I grabbed him by the 
collar, and we went out of the room or rather out of the 
door, I should say. As we went out of the door, as we 
were going through the door, he swung around and tried 
to wrestle with me, and somehow we both went to our 
knees. And when I went down to my knees, then he went 
over to the gutter on the sidewalk in the street there, and 
he came back with a broken bottle. And then, again, he 
was screaming and cursing at me, and he told me that 
he was going to cut me up like strips of bacon, and so 
forth. 

Q. Then what happened? A. Then the other kid that 
was in the store, an older boy, came up and said, “You 
leave my brother alone," and he said, “If you take and 
hit him I am going to be hitting you at that time." 

Well, at that moment on it was just words back and 
forth from one to the other, and ultimately the two young 
men left the store. 

Q. Now, was there anyone with him, Joseph, 

63 other than the older boy that you spoke of? A. No. 

Q. Can you point out Mrs. Gibson, the plaintiffs 
mother? Do you recognize her? A. No, sir. 

Q. Did she speak to you on that occasion? A. No, sir. 

Q. Did you ever see her on that occasion? A. No, sir. 

Q. Had you ever, prior to the incident we are talking 
about, had you ever warned this particular youngster to 
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stay out of this store? A. Yes, sir, it was in this store, 
Saturday, three or four weeks prior to September 4th 
that he was sent away from the store by a Metropolitan 
policeman. 

• ••••#• 

Q. Would you tell us what happened, please? A. Yes, 
sir. 

By the Court: 

Q. Speak up so all the jurors can hear you. 

• •••••* 

64 A. Yes, ma’am. 

I wan [sic] in the store on Saturday, in fact, it 
was a Saturday prior to September 4th, in fact, it was 
about three weeks prior to September 4th. 

At that time I was walking outside, and I saw Joseph 
punching the other carriers, and I asked him to either 
keep his hands to himself or leave. 

There wasn’t much of a disturbance there, he was just 
punching some of the other carriers around there, and 
slapping them around, and about at that same time a 
Metropolitan policeman was across the street. 

So, I whistled to the Metropolitan policeman, and when 
he came over—well, first I whistled to him to attract his 
attention, and asked him to come over. When he came 
over I told him what the story was. And he walked 
Joseph down to the corner of Park Road and Georgia 
Avenue, which is about three stores down from the Safe¬ 
way store at 3509. And after he talked to him, Joseph 
left. 

• •••••• 

Q. Do you have any; that is, do you or the 

65 Safeway Company have any rules or regulations 
in effect for these boys who are carrying packages? 

Mr. Douglas Clark. I object to that. I do not see its 
relevancy. 

• •••••• 
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The Court. Let us find out first what type of rules 
and regulations are now the subject of counsel’s question. 

• »#•••• 

67 By Mr. Garland Clarke: 

Q. What were your specific duties in that store? 
I have asked you that before, perhaps, but since we are 
coming back to that, what was the reason you were em¬ 
ployed in the Safeway store? A. To keep the young men 
in the store away from the cash register, away from the 
customers and if and when they wanted to solicit trade 
they were to remain away from the door so that the cus¬ 
tomers could come in and out of the store, and to see 
that in soliciting the trade of carrying packages from 
there, that they behaved in a manner which would not 
be offensive to the customers. 

Those were my directions from the Safeway. 

Q. Now, were these rules and regulations of the store 
made known to those youngsters? A. Yes, sir. 

Q. And particularly to this youngster, the plaintiff, 
Joseph? A. Yes, sir. I told him many times. 

• •••#•• 

68 Cross-Examination 
By Mr. Douglas Clark: 

Q. Mr. Van der Wal, how long were you employed by 
the National Detective Agency? A. I first went to work 
for them some time in 1953 on a part-time basis, until 
August of 1954; then I went on a full-time basis duty 
with them. 

• •••••• 

Q. Then you had not been a full-time detective until 
August, 1954, and you were a full-time detective from 
August until September 4, 1954? A. I never was a de¬ 
tective ; I was a guard. 

• *••••• 
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Q. All right What time in August did you become a 
full-time guard? A. August 9. 

• •«#*•* 

71 Q. • • * during the period from August 9th, 1954, 
to September 4, 1954, when did you first go to work 

at the Safeway store at 3509 Georgia Avenue? A. Sep¬ 
tember 4? 

#••«••• 

Q. What days did you work there? A. I worked week¬ 
ends at the Safeway store. 

Q. What would you call “weekend”? A. Friday after¬ 
noon and Saturday. 

• «•••#• 

Q. All right. Now, what weekend did you see Joseph 
there? A. Sir, actually I saw him every weekend there. 

#••••«# 

72 Q. Here is a calendar. A. Thank you. [After 
inspecting the calendar.] August 14th—13-14-20- 

21-27-28. 

Q. Those were the days that you worked at the Sani¬ 
tary between August 9th, 1954, and September 4; is that 
correct? 

Q. Did you see Joseph there on Friday? A. No, sir. 

Q. Did you see him there on Saturday? A. Yes, sir. 

Q. What Saturday did you first see him, and where was 
it, and what was he doing; this boy here? [Counsel 
pointed to Joseph Gibson, the plaintiff.] A. I saw him the 
first? The first Saturday I saw him? 

Q. Yes. What date was it, and you can use the cal¬ 
endar if it will help you in giving us the answer. A. That 
was August 14th. 

73 Q. All right. And at that time that you saw 
him what was he doing? A. He was at the Safeway 

store carrying packages. 
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Q. Inside of the store or outside? A. Outside. 

• * * • • * • 

Q. Did you have any conversation with him on August 
14th? A. [Pause.] No conversation other than merely 
to state to him the rules and regulations of the boys car¬ 
rying [sic] packages of the Safeway store. 

Q. At that time he was on the public street, was he? 
A. Yes, sir. 

• •••••# 

74 Q. [Interposing] Do you have jurisdiction of any 
person on the public street, you, the District, or 

the Federal Government? A. The District does, yes, sir. 
Q. What do you have? A. A special police commission. 

• •###«• 

Q. What authority does that special police com- 

75 mission give you ? Or did it give you at that time ? 
A. It gave me the authority to control the client’s 

property and any property adjoining where there might 
be a disturbance. 

• •••••• 

Q. Now, on this August 14th that you talked to Joseph, 
what did you say to him and what did he say to 

76 you? A. What did I say to him? 

Q. Yes. A. I told him to stay out of the store— 
when he had a package already packed, so that he could 
walk in and then pick up the package and get out. 

Q. At that time he was on the street? A. Yes, sir. 

Q. You told him to stay out unless he had a package? 
A. Yes, sir. 

Q. And then that he could go in, only? A. Yes, sir. 

Q. And outside of that he was to keep out of the place? 
A. Yes, sir. 

Q. That is what you told him? A. Yes, sir. 

Q. WTiat did he say to you? A. As far as I know he 
did not say anything back. 

Q. He did not say anything? A. That is right. 
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Q. When did you next see him? A. The following Sat¬ 
urday. 

Q. The following Saturday; what time of day was that? 
A. Right offhand I couldn’t state any time of day. It was 
all day. 

77 Q. You saw him all day? A. Yes, sir. 

Q. Did you have any conversation with him then ? 
A. That was the weekend I believe I had trouble with 
him. 

Q. You had trouble with him? A. And that the Metro¬ 
politan police took him away. 

«•••••• 

Q. That was the time; what was he doing that you said 
was causing the trouble? A. He was on the street punch¬ 
ing the other carriers. 

• ••••## 

Q. You mean, striking the carriers. You mean strik¬ 
ing the other carriers physically? Fighting with them? 
A. Yes. 

78 Q. How close was he to the Sanitary store? A. 
Oh, maybe two or three feet. 

Q. And you called the policeman for him, did you? A. 
I did. 

• •#•••• 

Q. Where was the policeman? How did you get in 
contact with him? A. He was across the street. I 
whistled at him. 

Q. You whistled at him and then what did he do? 

#•••••• 

A. He grabbed the young man by the shoulder, and 
walked him down to Park Road and Georgia Avenue. 
And, after a conversation the two parted, and Joseph 
went on his way. 

#•#*••• 
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79 Q. What did the officer do when you whistled? 
A. He came over. 

• •••••• 

Q. What did he say to you and what did you say to 
him? A. I told him that the young man was a little 
punchy, and that he could not keep his hands to himself, 
and that my desire was to have him moved from the store. 

• •##•## 

80 Q. Now, tell me this: How long had you been on 
any kind of guard duty for Safeway ? A. Since 

1953, December. 

• •••••• 

81 Q. On each weekend would you work at some 
Sanitary store; is that correct? A. Yes, sir. 

Q. And when you went to work for the Sanitary Stores 
from whom did you take orders, sir? A. From whom did 
I take orders? 

Q. Yes. A. I took orders from the Command of the 
chain of the Safeway Stores. 

Q. You took orders from whom? A. The Command of 
the chain. 

Q. The man of the chain? A. The Command of the 
chain, the Command; from Headquarters to myself. 

Q. And by the Command of the Headquarters of the 
Safeway Stores, you mean the Officers of the Safeway 

Stores Corporation- A. Yes, sir. 

Q. —directed you what to do? A. Yes, sir. 

Q. Now, you also took slight additions there to if the 
manager wanted something changed just a little bit? A. 
Well, that would be approved, also, by the agency, 

82 and from the Safeway Corporation, and we would 
have it their way. 

• •••••• 

Q. Did you take your principal orders from the officers 
of the Safeway Corporation as to what you were supposed 
to do? A. Yes, sir. 
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Q. You did not have any criticism about your duties at 
any time from the officers of the Safeway Corporation, 
did you? A. No, sir. 

Q. You did a good job, and they did not criticize you, 
or say you should not have done that, or anything else, 
did they? A. No, sir. 

Q. In other words, they ratified your acts ? A. Yes, sir. 
Most of the time they complimented me on my work. 

• •••§•• 

83 Q. Now, on that particular occasion did you have 
any discussion with them about this incident? A. 
Not until it was all over; no, sir. 

Q. And at that time did they ratify your acts ? 

• ••##•• 

Q. Did you tell them what happened? A. Yes, sir. 

Q. Did they tell you that you did right? A. Yes, sir. 

Q. That that is what you should have done under the 
circumstances? A. Yes, sir. 

85 Q. * * * tell me, sir, according to your best recol¬ 
lection, what time of day that you saw Joseph inside 

of the Safeway Store the first time on that day? A. 
Well, I would say roughly speaking, about from 9:15 to 
9:30. 

*•••••• 

Q. What was he doing at that time? A. Picking up 
packages. 

Q. Inside the store? A. Yes. 

*••••## 

Q. Did there come a time when you had a conversa¬ 
tion with Joseph inside of the Safeway Store? 

86 A. Yes, sir. 

*•••••• 

Q. Was this lady here with him? [Pointing to Mrs. 
Gibson, a previous witness.] A. No, sir. There was no 
one with him at that time. 
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Q. Did you ever see this lady here [Pointing to Mrs. 
Gibson.] on the fourth of September of 1954 inside of 
the Safeway Store? A. No, sir. I have never, in fact, 
seen her till this morning. 

Q. You have never seen her before? A. No, sir. 

Q. Did this lady talk to you in the Safeway Store? A. 
No, sir. 

Q. On the fourth of September? A. No, sir. 

Q. Sir, did there come a time when you on the fourth 
of September, 1954, that you put your hand on this boy 
down there? A. Yes. 

Q. Now what brought that about? Where was 
87 he, and what happened? A. He was in the store. 

He was standing in the,—well, just inside the door. 
I do not know just what you would call it, perhaps a 
‘lobby” but I would say it was just inside of the store. 
##••••• 

89 Q. What happened? What did you do to him, 
and what did he do to you? A. I put my hand 
on his collar and escorted him out. 

###•«•• 

92 Q. You are sure that this did not occur in the 
forenoon of September 4,1954 ? A. No, sir; because 
I only had the one occurrence during the day, and that 
was after my lunch period. And I stated that I went to 
lunch from 1:00 o’clock to 1:20 o’clock, and it was any¬ 
where from a half an hour to an hour later. 
*•••••• 

Redirect Examination 
By Mr. Garland Clarke: 

Q. Mr. Van der Wal, who did you take your orders 
from, sir? 

Mr. Douglas Clark. I object. He has told us he took 
them from the officers of the company. 

The Court. Denied. 
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By Mr. Garland Clarke: 

Q. Actually, what persons did yon speak to your- 

93 self personally? A. Actually, the only ones I came in 
contact with was the store manager, but I have 

had, and I still have, the orders that were written up for 
the guards by the Safeway Corporation. 

Q. By whom?—Who did you get them from? A. 
Through the National Detective Agency. 

Q. You got those from the National Detective Agency? 
A. Yes. 

Q. Have you, yourself, ever spoken to an officer of the 
Safeway Stores, Inc.; I am not speaking of a storeman- 
ager, I am talking about an officer, President, Vice-Presi¬ 
dent, Secretary-Treasurer; officer of the Company? A. 
Two or three different occasions I talked to the district 
representative. 

Q. You mean, the District Manager? A. District Man¬ 
ager. 

Q. Who was that? A. I don’t know; I don’t recall his 
name. 

Q. By the District Manager do you mean the Manager 
of a group of stores? A. Yes, sir. 

Q. Or, a number of stores? A. Yes, sir. 

• ••••#• 

94 Q. How long did you continue to work for the 
National Detective Agency? When did you stop? 

When did you go into the Marine Corps? Was that the 
same time? A. No, sir; I,—I,—it was January. Septem¬ 
ber 10th I took two weeks’ leave, and then went back 
and resumed work until January 3 of 1955. 

Q. Was that when you went into the Marine Corps? A. 
That is when I re-enlisted in the Marine Corps. 
##•••»• 

Recross Examination 
By Mr. Douglas Clark: 

Q. Now, you continued to work as a guard for the Safe¬ 
way Stores from September 4, 1954, until January 3, 1955; 
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is that correct? A. Well, alternating weekends; some¬ 
times I worked for Safeway and sometimes we changed. 
Q. But you had employment with Safeway Stores from 
September 3rd of 1954 up until January 3, 1955, 

95 at various times? A. Yes. 

Q. In the Sanitary Stores? A. Yes. 

Q. Did you ever work back in this particular store after 
September 4th? A. Yes. 

Q. Do you know what weekends you worked in that 
store after September 4, 1954? A. Right offhand, no; I 
would have to check on my check stubs, I don’t know now. 

• •••••• 

96 Whereupon 

L W. Corbin 

was called as a witness for and on behalf of the defendant 
and, first having been duly sworn, was examined and testi¬ 
fied as follows: 

Direct Examination 

By Mr. Garland Clarke: 

Q. Please state your name. A. I. W. Corbin. 

Q. Where are you employed? A. Metropolitan Police 
Department of the City of Washington, District of 
Columbia. 

Q. How long have you been employed by the Metropoli¬ 
tan Police Department? A. A little over six years. 

Q. Were you employed by the Metropolitan Police De¬ 
partment, and on duty in the neighborhood of the 3500 
block of Georgia Avenue at any time during this employ¬ 
ment? A. Yes, sir, I was. 

Q. Were you employed there last fall? A. Yes, sir. 

Q. Last September? A. Yes, sir. 

Q. Will you direct your attention to the youngster 
seated here [Pointing to the plaintiff] and tell me 
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97 if you have ever seen him before? A. Yes, sir, I 
have. 

Q. Where have you seen him before? A. On Georgia 
Avenue in the vicinity of the Safeway Store. 

• **•#** 

Q. Officer, will you tell us where this was, about what 
time it was, if you can come down to the month, the week, 
or the day? A. Well, it was about July or August. Mr. 
Davis was the manager of the Safeway at that 

98 time, and he asked me would I please- 

Mr. Douglas Clark. [Interposing.] I object to 
this now, what Mr. Davis asked him. 

By Mr. Garland Clarke: 

Q. As a result of what Mr. Davis asked you, what 
occurred, Officer? A. This young man was in the Safe¬ 
way, and he was asked—I was asked to put him, to put 
the gentleman out, because he was annoying the custo¬ 
mers. And the fact that the manager had asked him to 
leave because he mentioned that he gave him a lot of lip. 

Mr. Douglas Clark. [Interposing.] I object to this as 
being entirely hearsay. 

By Mr. Garland Clarke: 

Q. As a result of some complaints that were made to 
you by the Safeway, tell us what happened. Please just 
confine it to what happened that you know, Officer, and 
tell us what happened. A. Yes, sir. I asked the boy to 
leave, which he did, which he did do very reluctantly, but 
he did leave. 

99 Q. Were there any other occasions concerning 
this particular youngster? A. Yes, sir. 

#»••••• 

Q. WTien? Can you identify it for us, Officer, somewhat 
more definite as to the time? A. It was in about August. 
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Q. Of last year? Was it during last summer? A. Yes, 
sir. The boys were lining up around the Safeway to take 
their turn going in and- 

100 Q. You may proceed. A. Well, just out in front 
of the store the boys are usually lined up there, and 

they take turns in taking these orders so that they won’t 
all rush in at one time, but one person goes in one at a 
time, and they take turns, whichever is next in line. They 
take the orders as they go out, and they keep their wagons 
lined up against the side there so that they will not take 
up the whole sidewalk and the wagons are not in front of 
the door. 

101 And this gentleman, he would not take his turn 
with the rest of them, like the others do, and as 

a consequence I asked him to just stay away entirely, and 
stay out of the neighborhood. 

#•••••• 

Q. Where, with relation to the front door, was this 
young boy standing? A. Just right up close to the door. 
Q. Have you ever seen him enter the door? A. Yes, sir. 
Q. Can you give us some idea about what time that was? 
A. Well, it was, I guess, it was in August. He was—he 
was in the store, I don’t remember the particular date, 
but this gentleman was in the store, and was asked by 
the manager to leave. He refused, and he did not leave 
after he had been requested. I was walking my beat, and 
happened by at that time. Then the manager asked me 
to get him out of the place, to throw him out, which 
I did. 

102 Mr. Douglas Clark. Now, if the court please, I 
think that counsel is putting in things that are 

hearsay evidence. This witness is being put in the posi¬ 
tion here of stating what people told him about alleged 
happenings which occurred, allegedly, at a time when he 
was not present, and to conversations to which he was not 
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a party. He is telling what somebody else told him, also. 
The Court. I agree with you. 

By the Court: 

Q. Do not tell us anything that somebody else told you. 
As a result of what somebody else told you, tell us what 
you did in connection with the plaintiff. A. I put the boy 
out the front door of the Safeway Store and told the 
manager—told him the manager did not want him in there, 
and for him to stay away. 

• •••••• 

Cross Examination 
By Mr. Douglas Clark: 

• •••••• 

103 Q. Officer, let me ask you something: Do you 
know anything about this young man doing any¬ 
thing from your own observation? A. No, sir. 

Q. You never saw him do anything? A. Not to my 
recollection. 

Q. And do you know this man? [Pointing to Mr. Van 
der Wal] ? A. No, sir. 

Q. You never saw him before? A. Not to my recol¬ 
lection. 

Q. Now, did this man ever whistle to you to come over 
and take this young boy off the street? A. No, sir. 

Q. You never walked with him up to the corner of 
Park Road and Georgia Avenue at anybody’s re- 

104 quest or for anybody’s protection? A. No, sir. 

• •••••<* 

105 Q. Where does Joseph Gibson live? A. Some¬ 
where on Morton Street 

Q. Do you know just where he lives? A. No, sir, I do 
not know the precise address, but I know that it is on 
Morton Street not so very far away. 

• •••••• 
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Q. Although he may have done, so far as you know, 
was what somebody else told you he had done, but on 
your own, yourself, you did not know it? A. I 

106 never saw him do anything wrong myself. 

Q. Well, I will put it this way: All that he did 
was what somebody told you he had done, and on this 
you took steps; is that correct? A. Other than outside 
of the store. 

Q. Inside of the store did you ever see him do anything 
disorderly or unruly? A. No, sir. 

• •••••• 

107 Q. Did you assume that you had the authority to 
make these free citizens line up on the sidewalk? 

A. I do. Yes, I think that is the best way to keep them 
from causing a whole lot of confusion there at the door¬ 
way to the store. 

• «••••• 

108 Q. What regulation are you enforcing when you 
make him stand back where 'lie is supposed to”— 

and I say that in quotations—with the other boys? A. 
Keeping the exit open. 

Q. That is what is meant by keeping the exit open? 
A. Yes. 

Q. And by him standing by the exit—first, was he at 
any time that you saw him there? A. He was close enough 
to it 

• •••••• 

109 

Rebuttal Testimony on Behalf of the Plaintiff 

Whereupon 

Joseph M. G i bson. EEL 

was called as a witness in rebuttal and, previously having 
been duly sworn, was examined and testified further as 
follows: 
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Direct Examination 
By Mr. Douglas Clark: 

#•••••# 

110 Q. Did this man ever put you out of the Safe¬ 
way Store? A. No, sir. 

Q. Did he ever put his hand on you in the street at any 
time? A. No, sir. 

Q. Did you ever have any conversation with him out 
on the sidewalk in front of the store? A. No, sir. 

• • • • • • * 

111 Q. Did this man ever here [Pointing to Mr. Van 
der Wal] ever call a policeman from across the 
street to take you away? A. No, sir. 

#•••••• 

Mr. Garland Clarke. I should like to renew all 

112 motions that I have made previously in this case. 

• •••••• 

113 

Charge of the Court 

• •••••# 

117 Punitive damages may be awarded in this case 
if you find that the actions of the guard were 
expressly or impliedly authorized by the Safeway Stores, 
or its authorized officers or agents by their conduct in 
approving it either before or after it was commited. 
#•••••• 

120 The Court. Has the jury reached a verdict in 
this case.? 

Mr. Reed. We have. 

The Court. What is the verdict of the jury ? 

Mr. Reed. We find the defendant guilty. 

The Court. In what amount? 

Mr. Reed. In favor of the plaintiff. 

The Court. In what amount of the compensatory 
damages? 
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Mr. Reed. $30.00. 

The Court. In what amount on the punitive damages? 
Mr. Reed. $500.00. 

The Court. Members of the Jury, you have heard the 
verdict of your foreman, Mr. Reed, that your finding is 
in favor of the plaintiff, Joseph Gibson, in the amount 
of $30.00 for compensatory damages, and in the amount 
of $500.00 for punitive damages. Is that your verdict, 
so say you each and all? 

The Jury: Yes [in unison]. 

#•••••• 

[R. 135] 

Judgment 

May 24, 1955 
(Entered May 25, 1955) 

Judge Barlow 

Defendant’s Motion to set aside verdict and for judg¬ 
ment or for a new trial heard and denied- Wherefore, 
judgment on the verdict for plaintiff for $30.00 compensa¬ 
tory damages and $500.00 punitive damages, plus costs 
and interest at 6% per annum from date of judgment. 


[R. 136] Filed June 3, 1955 

Notice of Appeal 

Notice is hereby given that Safeway Stores, Incorporated 
appeals to The Municipal Court of Appeals for the Dis¬ 
trict of Columbia from the judgment of this court entered 
on the 25th day of May, 1955. 


I 
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[R. 147] 

Judgment of Municipal Court of Appeals 

This cause came on to be heard on the transcript of the 
record from the Municipal Court for the District of Co¬ 
lumbia, and was argued by counsel. On consideration 
whereof, It is now here ordered and adjudged by this 
Court that the judgment of the said Municipal Court, in 
this cause, be and the same is hereby, affirmed. 


[R. 148] Filed November 23,1955 

Motion for Rehearing 

The appellant, by its attorneys, moves the Court for 
an order for rehearing herein on the award of punitive 
damages and upon further consideration of the case to 
reverse its judgment on such award entered in this cause 
on November 17, 1955 • • • 

[R. 154] 

Order of Municipal Court of Appeals 

On consideration of the motion for rehearing filed by 
appellant in the above entitled case, it is Ordered by the 
Court that the motion be and it is hereby denied. 

Filed Dec. 16,1955 

Petition for Allowance of an Appeal 

Petition is hereby made by Safeway Stores, Incorporated 
for allowance of an appeal from the judgment of the Mu¬ 
nicipal Court of Appeals for the District of Columbia 
entered on the 17th day of November, 1955, in a cause 
entitled Safeway Stores, Incorporated, a corporation v. 
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Joseph M. Gibson, HE, by his mother and next friend Elsie 
M. Gibson, No. 1668 in said Municipal Court of Appeals, in 
favor of Joseph M. Gibson, HI against said Safeway 
Stores, Incorporated. 


Order 

Upon consideration of the petition for an allowance of 
an appeal from the judgment of the Municipal Court of 
Appeals entered herein November 17, 1955, of petitioner’s 
brief, of respondent’s brief, and of petitioner’s reply brief, 
it is 

Ordered by the Court that an appeal from said judgment 
be, and it is hereby, allowed. 

Dated: January 26, 1956 
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UNITED STATES COURT OF APPEALS! 
For The District Of Columbia Circuit 


No. 13,016 


SAFEWAY STORES, INCORPORATED, 

Appellant 

i 


v. 

JOSEPH M. GIBSON, HI, 
by his mother 

and next friend, Elsie M. Gibson, 

Appellee 


APPEAL FROM THE MUNICIPAL COURT OF APPEALS i 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF CASE 

i 

i 

AppeUee, (hereinafter referred to as plaintiff) a youth of 14 years 
of age, testified that he lived with his family at 650 Morton Street, N. W., 
in the District of Columbia (Appellants App. 10), and on the morning in 
question, September 4, 1954, he accompanied his mother on a shopping 
tour of one of appellant’s (hereinafter referred to as defendant) self- 
service stores located in the 3500 block of Georgia Avenue, N. W. Plain - 
tiff accompanied and helped his mother make certain selections of grocer¬ 
ies and after the selections were made they went to one of the check-out 
counters (Appellant’s App. 11). While plaintiff was standing in front of 
his mother in the check-out aisle packing the groceries they had selected 
in a cardboard box (Appellant’s App. 11-12), after they had been rung up 

j 

on the cash register, a uniformed Safeway guard, without any request, 


! 
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warning, or sign of any kind, grabbed the plaintiff by the right shoulder 
and pulled him out of the check-out aisle. The first words said by defend¬ 
ant’s guard were after he had grabbed plaintiff and pulled him from the 
aisle (Appellant"s App. 12) when he said ” * * * you get out of here. tf As 
the guard pulled the plaintiff from the check-out aisle, plaintiff’s mother 
said ’’That is my son’’ (Appellant’s App. 12). Defendant’s guard then 
stopped between the end of the check-out aisle and the door, but did not 
release plaintiff, but continued to hold him ’’about a couple of minutes” 
(Appellant’s App. 13). Plaintiff tried to move away but was unable to be¬ 
cause the guard had his hand on plaintiff’s shoulder too tight for him to 
be able to do so (Appellant’s App. 14). 

Plaintiff’s mother requested defendant’s guard to remove his hand 
from plaintiff’s shoulder, but he did not do so, and his hand had to be forci¬ 
bly removed from plaintiff’s shoulder by plaintiff’s mother (Appellant’s 
App. 19). Plaintiff and his mother then completed the checking of their 
groceries and left the defendant’s store. 

Plaintiff was put in great fear as a result of defendant’s guard’s ac¬ 
tion as he had seen defendant’s guard "smack a couple of other boys” a 
few days earlier (Appellant’s App. 16); he cried (Appellant’s App. 13); 
was humiliated and embarrassed because many people gathered at the 
disturbance (Appellee’s App. 2), and his shoulder was hurt (Appellant’s 
App. 20). 

Plaintiff had never been accused of doing anything wrong in the store 
before; had never spoken to defendant’s guard before; had never been told 
by defendant’s guard not to enter the store (Appellee’s App. 3), and had 
never been asked to stay away from the store by anyone (Appellant’s App. 
14). 

Frederick M. Van der Wal was called as a witness for the defendant 
and testified (Appellee’s App. 9) that he did not have any conversation with 
the plaintiff on the particular day in question; that the plaintiff was standing 
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inside the lobby of the store waiting for a buddy; that he told him to wait 
outside for his buddy; that the plaintiff told the guard (Appellee’s App. 10) 

i 

that if he wanted him outside he would have to move him out, and he 

i 

cursed something ’’fierce. ” 

The guard attempted to bodily evict the plaintiff and they wrestled 
to the ground on their knees; the plaintiff rolled over into the gutter and 
came up with a broken bottle, swore at the guard and said be was going 
to cut the guard. A buddy of the plaintiff’s ran up and told the guard to 
leave his brother alone. After that (Appellee’s App. 11) they had a dis¬ 
cussion, but the guard did not call the police because he could handle the 
plaintiff easily. 


The witness, Van der Wal, further denied (Appellant’s App. 25) 

i 

that the plaintiff’s mother, Mrs. Gibson, was with plaintiff on the date 
the incident occurred, or that he had ever spoken to her. Nowhere in 
his testimony is there any reference that he had ever talkefd to the plain¬ 
tiff at any time personally. He did not speak to the plaintiff before attempt¬ 
ing to eject him from the store on the day in question. The guard said 
that he had previously told plaintiff to stay out of the store unless he had 
a package already packed so he could walk in, pick up the package, and 
get out (Appellant’s App. 29). This was denied by plaintiff. 


The witness, Van der Wal, further testified (Appellant’s App. 31): 

”Q. And when you went to work for the Sanitary Stores from whom 
did you take orders, sir? A. From whom did I take orders? Q. Yes. 

A. I took orders from the Command of the Chain of the Safeway Stores. 

* * * Q. And by the Command of the Headquarters of the Safeway Stores, 
you mean the Officers of the Safeway Stores Corporation A. Yes, 
sir. ” He further testified that he told them (meaning the officers of the 
Safeway Stores Corporation) what had happened, and they told him that he 
had done right and what he should have done under the circumstances. 
(Appellant’s App. 32). 


i 

; 

k 

| 

i 
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I. W. Corbin, a member of the Metropolitan Police Department, 
(Appellee’s App. 12), testified that he never saw the plaintiff do anything 
wrong, and that he had the authority under the regulations to keep peace 
and order to require plaintiff and others to line up on the sidewalk. His 
only criticism of the plaintiff was that he was aggressive. 


SUMMARY OF ARGUMENT 

I 

It was a question of fact for the jury to decide whether or not the 
guard’s action was warranted in trying to evict plaintiff from the store, 
or whether he acted in a wanton, malicious and oppressive manner. 

If we take the description of the incident as described by plaintiff 
and his mother, the guard certainly had no reason to attempt to evict the 
plaintiff, and if we take the description of the accident as described by 
the guard, it was a rather vicious affair. 

The plain facts are: This guard never knew that the plaintiff was 
the son of Mrs. Gibson and took it upon himself in a malicious manner 
to throw him out of the store instead of simply asking him to leave which 
would have been the proper procedure. 

H 

The jury had a right to believe from the evidence that the action of 
the guard was directed by the corporate defendant, and, that his action 
was ratified by it. The guard’s testimony that he took his orders from 
the ’’chain of command of the Safeway Stores”; that he told them about the 
incident and they had complimented him, confirms this. 

m 

If the Trial Court committed error in its instruction to the jury that 
they could award punitive damages if the actions of the guard were ex¬ 
pressly or impliedly authorized by Safeway Stores or its agents, no 


5 


objection was made to this charge (Appellee’s App. 14), and there was an 
abundance of evidence that the actions of the guard were authorized and 
ratified, not by agents, but officers of the corporation. 

i 

IV 

i 

j 

There was no evidence showing that this plaintiff had ever been told 

I 

to remain away from this store. There is evidence that he had been asked 

i 

to leave once by the manager. He denied ever having been told to leave 

i 

by a police officer (Appellee’s App. 2). 

i 

There is further testimony by the guard that he saw plaintiff there 
on August 13, 14, 20, 21, 27 and 28th, and again on September 4th 

i 

(Appellee’s App. 6), so there had been no prior prohibition to this 
plaintiff entering the store. 

i 

i 

i 

V I 

I 

The restraint imposed upon the plaintiff was a total one in that he 
tried to pull away and the guard held him there until the guard’s hand was 
forcibly removed from plaintiff’s shoulder by his mother. ! This is im- 

i 

prisonment in all directions. 

|. 

j 

It has not been the practice of this Court in the past to set aside 

verdicts in tort cases because of the size of the award as that is a 

i 

matter which has previously been left to the discretion of the Trial 
Court. There is no showing of abuse of discretion here by the Trial 
Court. i 
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ARGUMENT 

I 

Appellee believes that this case was decided below by a Court and 
jury on factual questions that should not here be disturbed. 

The testimony of the plaintiff and his mother, contrasted with the 
guard’s testimony, indicated substantial disagreement as to the events 
that occurred. The guard consistently contradicted himself and described 
the incident as one totally different in all respects from the testimony of 
plaintiff and his mother. 

Who was telling the truth ? 

What reasonable inferences could be drawn from the testimony ? 

It is obvious that the jury disbelieved the guard, as they had a right 

to do. 

The jury believed the testimony of plaintiff and his mother that there 
was no excuse for the guard to attempt to evict the plaintiff from the store 
and that the guard’s action in attempting to bodily evict plaintiff, without 
first asking him to leave, shows aggravation from which the jury could 
infer malice on the part of the guard. 

It was the guard’s duty to request the plaintiff to leave, to allow him 
a reasonable time to do so, and the plaintiff must refuse to leave before 
the guard could forcibly evict him without being liable for assault and 
battery. Thompson v. Berry , 1 Cranch, GC.((1 D. C.) 45, Fed. Cas. 

No. 13,943). 


n 

Van der Wal testified for the defendant that he received his orders 
from the officers of the Safeway Stores Corporation; that he told them 
about this particular incident; that they told him he did right, and they 
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retained him in their employ. The jury, from this testimony, were en¬ 
titled to draw the fair inference that the act of the guard was both au¬ 
thorized and ratified. Certainly the burden was placed on the defendant 
to go forward with the evidence to show by competent testimony that no 
officer issued any such order to the guard, or ever ratified his acts. 

i 

This the defendant did not do. 

The circumstances are very similar to Wardman-Justice Motors , 
Inc, v. Petrie , 59 App. D. C. 262, 39 F. (2d) 512, 69A. L.R. 548 (1930), 
in which the Court said: " * * * The testimony was not contradicted by 
Mr. Justice, and must be accepted as sufficient to establish not only that 
the seizure was made with the authority of the company, but that from the 
evidence the jury was justified in finding that it was malicious. * * *" 

The retention of the guard by the Safeway Stores in its employ, after 
having been apprised of the incident, is an element of ratification to be 

i 

considered by the jury. Lisner v. Hughes , 49 App. D. C. ^40 (perti¬ 
nent section P. 42, para. 3), 258 F. 512 

i 

m | 

i 

Appellant complains of the charge to the jury; of the inclusion of the 
word "agents" as having authorized or ratified the act of the guard. No 
objection was made to this below, it now comes too late. 

j 

There was no testimony relative to authorization or ratification by 
any agent of the appellant corporation. All of the testimony relative to 
authorization and ratification had to do with officers of the corporation, 
not agents. Had objection been made to the Court below, it, no doubt, 
would have stricken the word "agents. " Since there was no evidence 
relative to authorization or ratification by any agent, it did appellant 
no harm. 

| 

Rule 51, Municipal Court Rules for the District of Columbia, spe¬ 
cifically states: " * * * No party may assign as error the giving or the 

! 

i 

i 

i 

i 
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failure to give an instruction unless he objects thereto before the jury 
retires to consider its verdict, stating distinctly the matter to which he 
objects and the grounds of his objection. " Rule 51, Federal Rules of 
Civil Procedure is exactly the same. 

Rule 17 (i) of this Court carries out the intent as above expressed, 
and this Court has followed this Rule consistently except where mani¬ 
fest injustice would be done. 


IV 

There was no justification for the assault and battery committed by 
the guard. He did not first ask plaintiff to leave, he did not give plaintiff 
a reasonable time to leave, nor did plaintiff refuse to leave. 

Plaintiff was at the store on August 13, 14, 20, 21, 27, 28 and 
September 4th, therefore he had not been forbidden to enter. Plaintiff 
was not doing anything wrong at the time of the assault except assisting 
his mother with her packages. Only one other time had the plaintiff been 
asked to leave the store, and that time was very similar in that he was 
waiting for his sister to be checked out when the manager (he thought) asked 
him to leave. 

The plaintiff and his mother will be present in this Court Room at 
the time of the argument of this case, and it will be apparent to this Court 
from the difference in the complexions of the mother and son that the guard 
might readily not have considered that they could be of such relationship, 
but that is certainly no excuse to commit assault and battery upon a per¬ 
son who is minding his own business and acting in a perfectly proper and 
orderly manner. 


V 


The plaintiff was falsely imprisoned in that at one time when the 
guard held him by the shoulder he could not move in any direction. He 
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was, at that moment, completely confined. Any exercise of force, ex¬ 
press or implied, or threat of force, which would compel a person to re¬ 
main where he does not wish to remain, or go where he does not wish to 
go, is imprisonment. 22 Am. Jur. 359, Sec. 9. 

t 

The cases cited by appellant are distinguishable on their facts. In 
none of those cases was the person confined. 

j 

In Palais Royal, Inc, v. Orton , 62 App. D. C. Ill, 65 F. 2d 199 
(X 933), the plaintiff was told to leave the store or she would be placed 
under arrest, and she requested that she see the manager. Plaintiff in 
that case was not being forcibly evicted, she had been asked to leave. 

The Court said that the act of the guard putting his on the plaintiff dis¬ 
closed a case of assault. 

| 

VI j 

It has not been the policy of this Court in the past to set aside ver¬ 
dicts in tort actions because of excessiveness. It is not for a moment 

i 

admitted that the verdict in this case is excessive. It is very small con¬ 
sidering the circumstances. It has always been left to the discretion of 
the Trial Court in tort actions to govern the amount of the verdict. If the 
lower Court felt the verdict excessive, it could have set it aside. There 
is evidence in support of the verdict. Appellant can find no tort cases 
where this Court has set any portion of the verdict aside, j We do not be¬ 
lieve that any tort actions can be cited in any Federal Jurisdiction where 
the Court has attempted to set aside a verdict solely because of the amount. 


i 
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CONCLUSION 

This case was fairly tried. The factual questions were submitted to 
a jury, as they should have been. Appellant cites many cases, but not 
one of them factually encompass the circumstances here involved. 

Actually appellant is here discrediting its own witness. In other 
words, telling this Court that its own witness said that his acts were 
authorized and ratified, but that the jury should not have believed him, 
but since they did, this Court should set the judgment aside. 

It is respectfully submitted that the decision of the Municipal Court 
of Appeals for the District of Columbia should be affirmed. 

Douglas A. Clark 

George H. Eggers 

650 Warner Building 
Washington 4, D. C. 

Attorneys for Appellee 
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APPENDIX 


i 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS I 

* i 

[Filed Dec. 16, 1955] j 

IN THE MUNICIPAL COURT FOR THE DISTRICT OF COLUMBIA 

CIVIL DIVISION 


JOSEPH M. GIBSON, m, by his 
mother and next friend, 

Elsie M. Gibson, 

650 Morton Street, N. W., 
Washington, D. C., 

Plaintiff, 


i 

i 


Civil Action No. 


v. 

SAFEWAY STORE, INC., 
a corporation, 

1845 Fourth Street, N.E., 
Washington, D. C., 


M-29517-54 


i 


Defendant. 


Washington, D. C., 

Monday, March 28, 1955. 


17 


24 


JOSEPH M. GIBSON, m, 


DIRECT EXAMINATION 

Q. Where do you go to school? A. Banneker Junior High. 

i 

Q. What grade are you at the Banneker Junior High ? A. Ninth. 
Q. Ninth grade? A. Yes, sir. 

* ★ * * * * * j 


By Mr. Douglas Clark: 

Q. Then what happened? A. Then my mother told him that I was 
her son. And he looked at my mother and then he looked back at me sort 

i 

of funny like. 

Q. What did he say then? A. He still dared me to come back there. 


i 
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Q. Had he ever told you not to come there before, I mean? 

A. No, sir, he had not. 

* * * * * * * * 

26 Q. Did he pull you any distance, or carry you any distance while 
he had his hand on your shoulder? A. He pulled me out of the aisle. 

Q. He pulled you out of the aisle there? A. Yes, sir. 

Q. You mean, he took you by your shoulder and pulled you out of 

the aisle? A. Yes, sir. 

* * * * * * * * 

27 Q. Were there other people gathered around there? A. Yes, sir. 
Q. How many people would you say were gathered around there? 

A. I don’t know exactly, but the people started gathering around, and 
trying to find out what had happened. 

Q. Did you and your mother then go home? A. Yes, sir. 

Q. And were you upset about this? A. Yes, sir. 

Q. What did you feel about it? How did you feel about it, that is?> 
A. I felt — [There was a pause. ] 

* * * * * * * * 

CROSS-EXAMINATION 

30 By Mr. Garland Clarke: 

Q. At the end of the aisle he was still holding on to you, to your 
shoulder and he dared you to come back? A. That is right. 

* * * * * * * * 

31 Q. Was your brother with you? A. No, sir. 

Q. How old is your brother? A. Eight. 

Q. Was any other friend with you? A. No, sir. 

* * * * * * * * 

33 Q. You are certain? A. Yes, sir. 

Q. How old was that boy or boys? A. One boy was about nine 
years old. 

Q. Did you know who he was? A. Yes, sir. 

Q. What was his name? A. I don’t know his real name, but I know 
his nickname. 
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34 Q. What Is his nickname? A. Chunky. 

**** * * * * 

j 

35 Q. Did he ever have any dealings with the boys coming there to 
carry groceries ? A. I don’t know. 

Q. You don’t know whether he ever spoke to those boys or not? 

A. No, sir. 

i 

Q. He did not ever speak to you about that? A. No,; sir, except 
when he grabbed me. 

* * * * * * * * 

36 MRS. ELSIE MARIE GIBSON 

DIRECT EXAMINATION j 

By Mr. Douglas Clark; 

**** * * * * ; 

37 Q. What was the purpose that you went there for? A. To do my 
marketing. 

Q. Had you previously been going in there to do your marketing? 

A. Yes, sir, I had. 

Q. What time was it? A. Oh, it was about between 9:30 and 10:00 
or 10:30, something like that. 

Q. In the morning? A. In the morning. 

Q. Tell us what did the Safeway store look like there, if you can, 
in just a general way, after you get inside of it? A. Well, they have the 
first door that you run into, and when you go in, there is a group of check¬ 
out counters there. 

I 

38 Q. Is that where people take their merchandise when they get ready 

to leave the store with their groceries ? A. Yes, sir. 

Q. Where is the entrance? How far is the entrance back where you 

i 

go in, and where is it located? A. Well, there is a double-door there 

I 

that you go in. 

Q. Now, when you go back inside of this open space in front, when 
you have gone through the double-door, you go to get your merchandise 
then, I take it? A. That is correct. 

Q. Now, when you once' get inside of this double-door, and you want 

i 
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to get to your merchandise to purchase It, how do you get there? A. 

You have to go through a turnstile. 

Q. And when you come out you have to go through the checking - 
out counters? A. Yes. 

Q. Did you on that day go through the turnstile? A. Yes. 

* * * * * * * * 

39 Q. When you got to the check-out counter were you behind Joseph 
or In front of Joseph, or were you even with him? A. He was In front of 

me, and then we were standing side by side at the check-out counter. 

* * * * * * * * 

43 Q. Where he had been grabbed by the guard at the shoulder It was 
red? A. That Is right. 

Q. That Is, where the guard had grabbed him, Joseph? A. Yes, 

sir. 

* * * * * * * * 

55 FREDERICK M. VAN DER WAL 

DIRECT EXAMINATION 

By Mr. Garland Clarke: 

*♦** *** * 

56 Q. And what happened then? A. * * * and being the Instigator 
that he Is — * * * Being a little punchy, he went around — * * * 

Q. Do not give us any conclusions on your part. Just tell us what 

57 you saw and what you heard, and let the jutf$ draw any conclusions It may 
decide to draw. What did the boy do, If you saw him do anything? A. 

Well, he started creating disturbances. 

* * * * * * * * 

58 Q. Was any part of your duties to look out for shop-lifting or any¬ 
thing of that nature? A. Yes, sir. 

* * * * * * * * 

59 Q. On September 4th, If you can remember that day, do you re- 

60 member about how many other youngsters were there on that day? A. 
Well, throughout the day the number of boys out there varied. In the 
morning they start out with very, very few of them, maybe six or eight, 
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and then in the afternoon, it starts up, about noon time, and increases. 

By the Court: 

i 

Q. We are only concerned with the time that Joseph was present. 

A. That would be hard to answer, because that young man, he was here 
all day. 

Q. Tell us, the best you can, the number of boys that were there 

j 

during the time Joseph was there? A. Therte is a varying number there, 
sometimes ticre would be more and sometimes there would be less. 

There would always be around eight or ten, I would say. That would be 

my best judgment as to what is there from day to day. ! 

**** * * * * 

65 By Mr. Garland Clarke: 

Q. Now, would you state what rules were in force in regard to the 
boys? A. Yes, sir. First of all, all the boys around there knew what 
66those rules and regulations were. ♦ * * A. [Continuing] They had 
heard them — * * * A. [Continuing] Many dozens of times. 

**** * * * * j 

CROSS-EXAMINATION 
71 By Mr. Douglas Clark: 

Q. * * ♦when did you work at this particular Sanitary store? 

A. Every weekend. 

Q. Every weekend after August 9th? A. Yes. 

i 

Q. How many days did you work every week? A. I never did work 

i 

through the weekdays. j 

Q. What days did you work there? A. I worked weekends at the 
Safeway store. 

! 

Q. What would you call ’’weekend”? A. Friday afternoon and 
Saturday. 

Q. That is when you worked for the Safeway at the this address? 

A. Yes, sir. 

| 

Q. All right. Now, what weekend did you see Joseph there? 

A. Sir, actually I saw him every weekend there. 

Q. Then, state what vasthe one that you saw him first? A. May 
I use a calandar? 
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* * * * * * * * 


72 Q. Here is a calendar. A. Thank you. [After inspecting the 
calendar. ] August 14th — 13-14-20-21-27-28. 

Q. Those were the days that you worked at the Sanitary between 
August 9th, 1954, and September 4; is that correct? A. Yes. 

Q. You worked a half day on Friday; is that correct? A. Yes, 

sir. 

Q. Did you see Joseph there on Friday? A. No, sir. 

Q. Did you see him there on Saturday? A. Yes, sir. 

Q. What Saturday did you first see him, and where was it, and 
what was he doing; this boy here? [Counsel pointed to Joseph Gibson, 
the plaintiff. ] A. I saw him the first? The first Saturday I saw him? 

Q. Yes. What date was it, and you can use the calendar if it will 
help you in giving us the answer. A. That was August 14th. 

73 Q. All right. And at that time that you saw him what was he 
doing? A. He was at the Safeway store carrying packages. 

Q. Inside of the store or outside? A. Outside. 

Q. Outside? A. Yes. 

Q. Where did you see him outside? A. Standing on the street. 

Q. On tfie street? The public street? A. Yes, sir. 

Q. The public street, you say? A. Yes, sir. 

Q. Did you have any conversation with him on August 14th? A. 
[Pause. ] No conversation other than merely to state to him the rules 
and regulations of the boys carrying packages of the Safeway store. 

Q. At that time he was on the public street, was he? A. Yes, sir. 
* * * * * * * * 


75 Q. On the public street? A. Yes, sir. 

Q. In the District of Columbia? A. Yes, sir. [There was a 
pause. ] It may not be worded just like that, but it does. 

Q. That was your understanding of the law; is that right? A. 

[ There was no answer heard. ] 

Q. Isn’t it? A. [No answer heard. ] 

Q. Is that what you understood about it? A. It is written on the 
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i 


back of the special police commission. 

Q. That was your understanding of the law; is that right? A. Yes, 
sir. ! 

Q. Your answer to that is "yes"? A. Yes. 

* * * * * * * * j 

77 Q. This was on the public street? A. Yes, sir. 

Q. Let us be sure, on a public street? A. Yes, sir. 

Q. And what did you say he was doing? A. Punching the other 
carriers. 

* * * * * * * *! 

Q. Is that what you say? Touching them? A. Bodily contact. 

Q. Did you say that was on a public street? A. Yes, sir. 

78 Q. How close was he to the Sanitary store? A. Oh, maybe two or 
three feet. 

j 

Q. And you called the policeman for him, did you? A. I did. 

Q. Keep your voice up. Did you call thepoliceman? A. Yes, sir 
I did. I 

* * * * * * * * j 

Q. Now, the police officer could see what was going on there by 
looking at him from right across the street? He could see it also? A. 

i 

No, sir. He was walking up the street. 

i 

Q. He was walking up the street? A. He was not close to it. 

Q. He was not close enough to see what was going on? A. No, 

sir. 

i 

Q. He did not, but you could whistle and attract hi5 attention, 

i 

could you, then? A. Yes, sir. 

79 Q. And how far was he from you when you whistled at him? A. 

i 

About two hundred yards — about two hundred yards. 

i 

Q. About two hundred yards you say? A. No, I would take that 
back. I would say about one hundred yards. 

Q. Did you use a whistle, or did you use your mouth? A. My 
mouth. 

Q. And you whistled at this officer at one hundred yard distance? 
A. Yes. | 
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* * * * # ♦ # * 

Q. He was not in the store, was he? A. He was in front of it. 

80 Q. You did not own in front of it, did you? A. I did not own any¬ 
thing. 

Q. Well, the Sanitary did not own in front of it, did it? A. [ There 
was no response. ] 

Q. It is on the public street? A. It may be, sir. 

Q. It is Georgia Avenue, is it not? A. Yes, sir. 

Q. And it was on the sidewalk of Georgia Avenue that he was on, 
was it not? A. Yes, sir. 

Q. The Sanitary did not own part of the street, did they? A. No, 
they did not own that. 

Q. Did you think it was your duty to control it; is that right? A. 
Yes, sir, I did. 

Q. That was your conception of your duty? A. Yes, sir. 

♦ # # # # # * * 


82 Q. You cooperated, naturally, with the manager in each individual 

store, and tried to give him what he wanted? A. Yes. 

Q. And worked in harmony with them? A. Yes. 

Q. So that you would do a good job for him; is that right? A. Yes. 

4c### ### # 
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Q. They told you that? A. Yes, sir. 

Q. You answered that M yes"? A. Yes, sir. 

#### ### # 


84 Q. About 9:15 or 9:20? And did you have a conversation with him 

at that time? A. May be. 

Q. This morning? A. Not directly to him but to the group of boys 
that were always standing out in front. And I always talked to them. 

Q. Wait a minute. I asked you when he came in the store. A. Yes, 
sir. Q. You are now telling me about standing out in front of the store? A. Yes, 

Q. I asked you what time did he come into the store? A. None of 
the boys came into the store other than to pick up packages. 
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Q. Now, on this particular morning of this date, what time, if 

i 

ever, did Joseph come into the Safeway Store? A. Well, they ran in 
and out of there all day. You cannot take any pin-point of time every 
day, they run in and out all day. 

i 

* * * * * * * * * 

85 Q. Did you have any conversation with him, then? A. Not as long 

as he stayed outside, until he picked up a package on the inside of the 
store, I did not. j 

i 

Q. I am talking about on the inside. You say you saw him on the 

i 

inside picking up packages. My question is: Did you have any conver- 

i 

sation with him at that time on that day? A. There was no need for it. 
Q. All right. You did not have any conversation with him, then, 

i 

at that time; that is your answer, is it? A. Yes, sir. That is correct. 
* ♦ * * * * * * 

i 

i 

86 Q. What time of day was that? A. About 2:20 or 2:30; something 
like that, sir, somewhere in along about that time. 

Q. About 2:20 or 2:30 in the afternoon? A. Yes. j 
* * * * * * * * j 

87 Q. And what was he doing just inside of the door, in the lobby of 

i 

the store, as you call it? A. Waiting for a buddy, he told me. 

Q. He was doing what? A. He was waiting for a buddy. 

Q. How do you know that? A. Because he told me. 

Q. He told you that? A. Yes, sir. 

i 

Q. You just say you saw him standing, and you had a conversation 
with him; what was the conversation? A. I asked him what he was doing 
in the store. 

Q. What did he tell you? A. He told me he was waiting for his 
buddy. 

Q. And then what occurred? A. Well, his buddy was over pick- 

i 

ing up a package. And I told him he might as well wait outside for his 
buddy, because he did not need him. 

Q. Did you see his buddy? A. Yes, sir. 

Q. Where was he? A. He was at the counter No. 6; I believe it 


88 
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was, picking up a package. 

Q. Who was the cashier there? A. I do not know? 

Q. What? A. I do not know. 

Q. But you knew that his buddy was at counter No. 6? A. Yes. 

Q. And you cannot tell us who the cashier was? A. No, sir. It 
is the policy of the National Detective Agency never to get familiar with 
the clients or their employees. 

Q. You never got too familiar with any of the personnel of the 
store? A. No, sir. 

Q. And that was the policy, the Safeway policy? A. No, sir. 

That was the National Detective Agency policy. 

Q. All right. Now, you told him that he could wait outside, wait 
for his buddy. Now what was his first reply to that? A. He told me 
if I wanted him outside I would have to move him out, and he cursed 
something firece. 

Q. He told you that you would have to move him out? A. Yes, sir. 

89 Q. Did you do it? Did you attempt to do it? A. Yes, sir. 

Q. What happened? What did you do to him, and what did he do to 
you? A. I put my hand on his collar and escorted him out. 

Q. Come down here and show me what you. mean that you did? 

Just now show me just exactly what you did at this time? A. [Counsel 
and the witness step in the aisleway in front of the jury and demonstrate. ] 
I had him just like this, and I escorted him to the door. 

Q. What happened at the door? A. As we got to the door he swing 
around. 

Q. He swung around like this, then, you say? [Demonstrating. ] 

A. Yes, sir. 

Q. Then what happened? Did you let go of him? A. No, sir. 

Q. Did you continue to hold on to him? A. No, sir. I had lost 
my grab on him. 

Q. And then what happened? A. We went to the ground. 

Q. Both of you were wrestling? A. Just on our knees. 
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Q. You may go back to the witness stand. A. Yes^ sir. 

i 

90 [ The witness resumed the witness stand. ] 

Q. Then what happened? A. He rolled over into the gutter, like, 
and came up with a broken bottle. 

Q. When you say the "gutter" what do you have reference to? Do 
you have reference to the point where the sidewalk and the street come 
together? A. Yes, down below the gutter. 

Q. Where the sidewalk and the street meet, that angle where they 
come together there is what you mean when you refer to the "gutter"? 

A. Yes, sir. 

Q. He rolled over into the gutter? A. Yes, and came up with a 

i 

broken bottle. 

Q. What kind of a broken bottle? A. It was a root beer bottle 
like you have often seen, it must have been a quart bottle container. 

Q. What did he do with it and what did you do? A.I It was broken 
in a jagged form, and he came at me swearing, and he told me he was 
going to cut me up. 

Q. He came at you swearing and told you that he was going to cut 
you up? A. Yes. 

91 Q. What did you do ? A. Well, I started for him, and at that time 

came into tne picture and his buddy 

his buddy/said to me, You leave my brother alone or I am going to get 
into this." 

i 

Q. What happened after that? A. So, we had a discussion, and 
then it was more or less words that passed back and forth. 

Q. Did you run back into the store? A. Did I run back into the 
store? 

j 

Q. Yes. A. No. 

Q. You could have handled him easily, couldn’t you? A. Yes, 

sir. 

Q. You did not have to run? A. I did not have to run. 

i 

Q. Did you call the police? A. No, sir. I did not| call the police. 
Q. This boy had threatened to cut you into ribbons and you did not 
call the police? A. No, sir. 



Q. And he had a bottle in his hand attempting to do it? A. I called 
the office and reported the occurrence. 

Q. You called what office? A. I called the office of the National 
Detective Agency. 

Q. You called the office of the National Detective Agency? A. Yes, 

92 sir. 

Q. But you did not call the police? A. No, sir. 

* * * * * * * * 

I. W. CORBIN 

102 CROSS EXAMINATION 
By Mr. Douglas Clark: 

Q. Officer, was it in August that you did all of these things? A. 

I could not pin-point it to the day, sir. 

Q. Did you make any record of it? A. No, sir. 

Q. You are a police office? A. Yes. 

103 Q. You put him out of the store? A. Yes. 

Q. He reluctantly went .out of the store? A. Yes. 

Q. You had to use force? A. No, sir, I didn’t. 

Q. Did you put your hands on him? A. No, sir. 

♦ *** * * * * 

105 Q. Did you ever go down to his home and tell his parents that the 
boy was creating a disturbance up at the store? A. No, sir. 

Q. Did you ever make a complaint to the juvenile court about it, 
Officer? A. No, sir. 

Q. You did not consider it even serious enough to go and tell his 
parents about it? A. I did not tell his parents about it, no, sir. 

Q. You did not tell his parents about it? A. No, sir. 

Q. Do you know his parents? A. No, sir. 

Q. You never saw the boy do anything yourself, did you? A. I 

have never seen him do anything wrong, no, sir. 

**** * * * * 

Q. Out side of the Safeway Store that sidewalk is a public street; 
is it not? A. Yes, sir. 
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Q. There is no District regulation requiring these boys to line up 
on the sidewalk, is there? A. No, sir. 

i 

Q. You have no right to require them to line up on the sidewalk in 
some formation or other, do you? A. I have. 

Q. You have. What regulation have you that says that you can 

i 

interfere or make these boys line up on the outside of the store? A. The 
regulation which states that I am to keep the peace and order. 

i 

Q. To keep the peace and order? A. Yes, sir. 

Q. That is the one that you think permits you to require them to 
107 line up? A. Yes, sir. 

i 

Q. Do you think that gives you the authority to line these boys up 
on the sidewalk? A. Yes. 


Q. That is what you think it means? A. Yes. 

Q. That you could tell these boys what position they should, and 
particularly the plaintiff, Joseph Gibson, should take in the line; is that 
correct? A. Yes. 

! 

Q. And you assumed that you had the authority to tell him that he 

j 

had to stand in that line; is that correct? A. Yes, sir. 

108 Q. And you assumed that you had the authority to tell him that he 
had to stand in that line; is that right? A. I do know that he does not 

like to stand back with the rest of them like he is supposed to. 
**** * * * * 


Q. He was close enough to it, but he was not standing in it, was 
he? A. I don’t really recall, no, sir. 

Q. You don’t recall, and you yourself never saw him do anything 
wrong in that store? A. No, sir, not in the store. 

Q. And the only thing he — the only thing that you saw him doing 
wrong out in the street, you saw him moving up in front of other boys in 

i 

line? A. He jumped up in front of the other boys, yes, sit*. 

Q. He was being a little aggressive to get a little business, wasn’t 
he? A. He was aggressive, yes. 

Q. That is the type of people that have made this country a success, 
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the aggressive ones; is that right? A. Yes, sir. 

* 4c 4c * *** 4c 

JOSEPH M. GIBSON, m, 

4t * 4c 4< 4 c4c4c 4t 

113 CHARGE OF THE COURT 

4c4c*4c * 4c * 4c 

Gentlemen, any suggestions? 

Mr. Douglas Clark. I am satisfied. 

Mr. Garland Clarke. I am satisfied, your Honor. 

The Court. Member of the jury, retire, select your foreman, 
deliberate, and when you have reached a verdict, knock on the door and 
let us know how you decide the case. 

4c ♦ 4t 4c 4c 4c 4c- * 
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United States Court oi Appeals 

For the District of Columbia Circuit 


No. 13,016 


SAFEWAY STORES, INCORPORATED, Appellant 

v. 

JOSEPH M. GIBSON, III, by his mother and next friend, 
Elsie M. Gibson, Appellee 


Appeal from the Municipal Court of Ap p e a l* for the 
District of Columbia 


REPLY BRIEF FOR APPELLANT 


Appellant, hereinafter referred to as defendant, hereby 
responds to certain of the arguments advanced by appellee, 
hereinafter referred to as plaintiff. 

ARGUMENT 

I. 

Plaintiffs Own Testimony Fails to Reveal Any 
Circumstances of Aggravation 

In Argument I of our brief we urged that puni¬ 
tive damages were improperly awarded as there were 
no circumstances of aggravation. In response, plaintiff 
argues that the jury had a right to disbelieve the guard 
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and to accept the plaintiff’s testimony. Appellee’s brief, 
p. 6. While this may be true, plaintiff’s own testimony 
clearly establishes the lack of any oppressive or malicious 
conduct by the guard. Plaintiff admitted that he had 
previously been asked to keep out of the store (Appel¬ 
lant’s App., p. 14) and thus he must have known, as pointed 
out by this Court in Slater v. Taylor, 31 App. D.C. 100 
(1908), that if he re-entered he would be ejected. This is 
precisely what occured when he re-entered the store on 
September 4, 1954. 

At page 8 of bis brief plaintiff concedes that due to the 
difference in the complexions of plaintiff and his mother 
“the guard might readily not have considered that they 
could be of such relationship * * While this conces¬ 
sion may well be outside the record in this case, it never¬ 
theless demonstrates the lack of any circumstances of 
aggravation, since the guard had no reason to believe any¬ 
thing other than that the plaintiff was again entering the 
store contrary to numerous directions. 

The reasons given in our brief, as well as the rea¬ 
sons advanced here, conclusively demonstrate the lack 
of any basis for the award of punitive damages in this 
case. 


n. 

The Cases Relied Upon by Plaintiff to Show Authorization 
or Ratification Are Distinguishable 

In Argument II of our brief we urged that since 
plaintiff had not proved authorization or ratification of 
the guard’s act there was no basis for awarding punitive 
damages. 

Plaintiff, relying upon Lisner v. Hughes, 49 App. D.C. 
40, 258 F. 512 (1919), states that the retention of the 
employee by Safeway Stores, Incorporated, after having 
been apprised of the incident, is an element of ratification. 
However, a reading of the Lisner case reveals that it did 
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not involve a corporation or the issue of punitive damages. 
In so far as is here material, the Lisner case merely 
holds that where an employee is retained in service after 
giving a report of the incident concerning which the action 
is filed, it is error to exclude the testimony of the em¬ 
ployer concerning the contents of the report made by the 
employee since the employer is entitled to show that under 
the report made by the employee he acted properly in 
retaining him in employment. 

Furthermore, the Lisner case has no application because 
here it was not shown that any officer or director of the 
defendant was ever apprised of the incident. Argument 
II, Appellant’s brief; Appellant’s App., pp. 33-34. 

Plaintiff relies upon WardmanJustice Motors, Inc. v. 
Petrie, 50 App. D.C. 262, 39 F. 2d 512 (1930), for the prop¬ 
osition that since the evidence in that case indicated the 
act in question was made with the authority of the com¬ 
pany, the same is true here. The complete answer to this 
argument is that the circumstances in that case are not, 
as plaintiff argues, “very similar” to the instant case. 
In the Wardman case the plaintiff filed suit for the illegal 
and malicious seizure of her automobile. The testimony 
disclosed that Mr. Justice, a vice president of the defend¬ 
ant corporation, had specifically directed an agent of the 
company to seize the car. In the present case there was 
no showing that any officer or director of the defendant 
corporation directed the guard to take any action. 


m. 

The Plaintiff Failed to Sustain His Burden of Proof 

Plaintiff’s contention, at page 7 of his brief, that the 
burden of going forward with the evidence on the issue 
of authorization or ratification shifted to the defendant 
overlooks the testimony of the guard that he never spoke 
to anyone higher in the organization of defendant cor- 


4 


poration than a manager or district manager. (Appel¬ 
lant’s App., pp. 33-34). It also overlooks the fact that 
although the existence of written orders was mentioned 
their content was not shown. It is fundamental that the 
burden is upon the plaintiff to establish all facts neces¬ 
sary to prove authorization or ratification in order to 
recover punitive damages. Lamoreaux v. Randall, 53 N.D. 
697, 208 N.W. 104 (1926); Agricultural Bond & Credit 
Corporation v. Shepherd, 69 S.W. 2d 213 (Tex. Civ. App. 
1934); 15 Am. .Tur., Damages, § 332. Such evidence can 
not be presumed. 

In Agriculture Bond <£ Credit Corporation v. Shepard, 
supra, the Court reversed a judgment awarding punitive 
damages against the defendant corporation, stating that 
the record contained no evidence that any officer in a 
position to bind the company had done any act concerning 
the matter complained of, or that the corporation with 
knowledge of the wrong had ratified the acts of any al¬ 
leged agent. The Court said, at 69 S.W. 2d 213, 214: 

“ ‘No such authority is possessed by a local agent or 
a subordinate employee as a general rule, or at least 
u:e are not authorized to presume the existence of the 
authority in the absence of proof to that effect * # 
(Emphasis supplied) 

• • • 

“It is still the law that the burden is upon the plain¬ 
tiff to show an authorization or ratification of acts 
claimed to be malicious or those constituting gross 
negligence and made the basis of a claim for punitory 
damages.” 

IV. 

The Court's Instruction That An Award of Punitive Damages 
Could be Based Upon Authorization or Ratification by 
An Agent Was Prejudicial and Constitutes Plain Error 

We argued in the third argument of our brief that 
the trial court committed plain error in instructing the 
jury that a verdict for punitive damages could be awarded 
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if the actions of the guard were expressly or impliedly 
authorized by officers of Safeway Stores or its agents. 
Plaintiff now urges that there was “no testimony rela¬ 
tive to authorization or ratification by any agent of” 
Safeway Stores, Incorporated. Appellee’s brief, p. 7. 

An examination of the record reveals that this statement 
is totally inaccurate. The guard testified that the only 
persons he talked to or came in contact with were the dis¬ 
trict manager and the store manager (Appellant’s App. 
pp. 33-34) who are agents of the company. Thus his tes¬ 
timony that he informed the defendant corporation of 
the incident and that they told him he acted properly 
(Appellant’s App. p. 32) could only mean that the man¬ 
ager or district manager approved of his act. Conse¬ 
quently, the court’s instruction w’as prejudicial to the de¬ 
fendant corporation as it permitted the jury to award 
punitive damages even though no officer or director had 
authorized or ratified the act of the guard. By so in¬ 
structing, the trial court failed to submit one of the de¬ 
fendant corporation’s main defenses to the jury. 

Thus it is apparent that this error is so flagrant and 
fundamental that this court should exercise its powers 
to prevent injustice. Shokuwan Shimabulcuro v. Higeyoshi 
Nagayama , 78 U.S. App. D.C. 271,140 F. 2d 13 (1944). 

V. 

Plaintiff's Argument That He Had Not Been Forbidden to 
Enter the Store Is Not Supported by the Record 

In Argument IV of our brief we pointed out that 
since plaintiff had previously been asked to stay out 
of the store, the acts of the guard were justified and con¬ 
sequently there could not have been an assault. In re¬ 
sponse the plaintiff, relying upon the testimony of the 
guard, argues that since he “was at the store on August 
13, 14, 20, 21, 27, 28 and September 4, therefore he had 
not been forbidden to enter.” (Appellee’s brief, p. 8). 
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This argument is in direct conflict with the testimony 
given by plaintiff himself that he had previously been 
asked to keep out of the store. (Appellant’s App., p. 14). 
Plaintiff’s present argument is also in conflict with the 
testimony of the guard who testified that he had previously 
asked plaintiff to leave the store, (Appellant’s App., p. 26), 
and of Officer Corbin of the Metropolitan Police Depart¬ 
ment who testified that on one occasion he asked plaintiff 
to “stay away” from the store, and that on another oc¬ 
casion he threw him out of the store when he would not 
not leave at the request of the manager (Appellant’s App., 
p. 37). Plaintiff’s argument is therefore not supported by 
the record. 

VL 

Excessive Verdicts Are Set Aside by Federal Appellate Courts 

In the sixth argument of our brief we urged that 
the award of punitive damages was excessive. In his 
response plaintiff has stated that: “We do not believe 
that any tort actions can be cited in any Federal Juris¬ 
diction where the Court has attempted to set aside a ver¬ 
dict solely because of the amount.” Appellee’s brief, 
p. 9. 

In this regard the Court’s attention is invited to the fol¬ 
lowing cases in which verdicts were set aside or re¬ 
duced as being excessive: Virginian Ry. Co. v. Armentrout, 
166 F. 2d 400 (4th Cir. 1948); Ford Motor Co. v. Mahone, 
205 F. 2d 267 (4th Cir. 1953); CroweU-C oilier Pub. Co. v. 
Caldwell, 170 F. 2d 941, 944 (5th Cir. 1948); Whiteman v. 
Pitrie, 220 F. 2d 914 (5th Cir. 1955); and Feinsinger v. 
Bard , 195 F. 2d 45 (7th Cir. 1952). 
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CONCLUSION 

For the reasons given in onr brief, as well as those 
given in this reply brief, it is respectfully requested 
that the judgment of the Municipal Court of Appeals 
be reversed, with instructions to that Court to enter an 
order directing the Municipal Court to award judgment 
in favor of the defendant, or in lieu thereof, that the judg¬ 
ment of the Municipal Court of Appeals be reversed with 
instructions to that Court to enter an order directing the 
Municipal Court to order a new trial. 

Arthur B. Hanson 

Emmett E. Tucker, Jr. 

Samuel J. L’Hommedieu, Jr. 

Attorneys for Appellant 



